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Act. The term "dealer" means any person
who-

(a) Purchases fruit from a grower whole-
sale for re-sale; or

(b) receives fruit from a grower for sate
wholesale on behalf of. such grower;
or

(c) being a grower, himself sells wholesale
in a season not less than 250 cases of
fruit produced by bim.

It is this definition which the Bill seeks
to amend. It is prolposed to extend the defi-
nition of the term "dealer" to include cer-
tain other classes of growers. The Act un-
poses upon dealers the duty of deducting
from payments due to the grower the amount
of his contribution to the fund. I'nder the
apple and pear acquisition scheme, the col-
lection of fevies due from growers of those
fruits is greatly simplified, since the entire
crop is in the disposition of the board, which
thus becomes the sole dealer. In the case
of growers of citrus fruits, however, the
matter of collections is rather more difficult.

Prior to ' te wvar, it was the practice of
many such 1!roducers to retail their fruit at
roadside stalls along the main highways
adjacent to the city. Considerable quanti-
ties of fruit were disposed of in this manner;
and, indeed, it would he possible for a grower
to sell his entire crop in this way. It is
proposed to class such grower-retailers as
dealers in cases wher-e disposals of fruit by
this means amount to 250 bushels or more
per year. The second proposal in the Bill
relates to manufacturers engaged in process-
ing fruit. At present these manufacturers
are not obliged to deduct from the returns
due to the grower the amount of his liability
to the fund, It is sought by a clause in the
amending Pill to bring such manufacturers
within the definitiou of "dealer," thereby re-
quiring them to carry out this duty. The
processors have expressed their willingness
to co-operate in this way, and if the Bill is
accepted, much of the inconvenience which
the department is at present experiencing in
the collection of moneys due will be obviated.

The only other proposal deals with a
grower who sells wholesale in a season not
less than 250 cases of fruit produced by him-
Self. It is proposed to substitute the word
"bushels" for "cases," so that a grower who
sells not less than 250 bushels of fruit Will
come within the definition of "dealer." It
is considered to be more equitable for levies
to be paid on a bushelage basis. Those are

the proposals embodied in the Bill. They
are brought forward for parliamentary ap-
proval so that anomalies in respect to the
parent Act may be rectified. All the moneys
received into the trust fund by way of the
levies raised are utilised in the interests of
the fruitgrowing industry, and I antieipate
that no objection will be raised to the pro-
posea. I move-

That the Bill be now read a second time.

On motion by Hon. W. J. Mann, debate
adjourned.

ADJOURNMENT-SPECIAL.

THE CHIEF SECRETARY [7.44I]: I
move-

That the House at its rising adjourn till
Tuesday, the 3rd October.

Question put and passed.

House adjourned at 7.15 p.m.

1cetioattve Resembip.
Wednesday, 20th Sepitember, 1944.

Qelevtions: Railwvay employees, as to shortacte or
hoesi,,p accoxnanidation .. .. ..

Whole milk, a. to distribution.......
C,nmonwealth hous1igs'ese()a to diqeriet

allorllin,, (b,) as to provision1 ror ;srovinrial
to. a

Vermin, "s to deputation's reqt ... ...
1us ecrvice, as to deviation of 3layIhad. route

Acoustics in Assembly Chamnter ..
Leave of absence . .. ... .. .
Julb : lortaete Rights Iteetrvito, Act Amnend-

rarnt. in. .... ......................
Natives (Citizeuships Rights), Isl. ..
Tellator's Family Maintenance Act Amendment,

3a..... -..... .... ... ..
1'erisnai Covenant Liability tianitation, 2R.
Land Alienathio Resirietion, 211....... ....
Pied Frsitl Act Amendment, returned ... .
Loal Authorities (Reerve Fu~ns) Act Aulend-

lave, returned............
Notba;a Ceroeteries, returned.......
tire A,.urance Conalinies Act- Ame~nlnenit

retlirned ... .. .. .- .. ..I
Crimuinal Code Anscuidenent, 2R. ._...... ....
V, ide,,c Act Arnendriavnt, 2R., Cor.M..
Plr. Aaricultald Pank, as to case of craig Hiolden
Whitweli.......... ......

Motons: Cnrntrniweaith and State relationship. as
to allvartv Australln- wide conterene, pnasd

PACE

702
702

702
70i
703
703
703

703
7U3

703
704
710
710

710
710

710
713
722

703

71O

The SPEAKER took the Chair at 4.30
p.m., and read prayers.
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QUESTIONS (6).

RAILWAY EMPLOYEES.

As to Shortage of Housing Accom',nodation.

Mr. HOLMAN asked the Minister for
Railways:

(1) Is he aware of the shortage of houses
and departmental cottages that are available
to railway employees?

(2) Is he aware that this shortage is caus-
ig family hardships to employees stationed

in country districts and to employees who
are transferred from one centre to another?

(3) Is it a fact that some employees have
found it necessary to refuse promotion be-
cause of the shortage of housing accommo-
dation and because such promotion would
entail the keeping of two homes'?

(4) Has the department taken any steps
to alleviate the present positioni If so, what
steps have been taken?

(5) Has any provision been made to InI-
elude the building of departmental cottages
or homes as a post-war measure? If so,
wvhat provision has been made?

The MINISTER replied:

(1) Yes.
(2) Yes.
(3) Employees have advanced this as a

reason for declining to accept promotion and
transfers.

(4) The position has been continually
under review, but limitations of manpower
and material have precluded any programme
being undertaken.

(5) A recommendation has been made for
the provision of 100 houses in the post-war
scheme.

WHOLE MILK.

As to Distribution.

Mrs. CARDELL-OLIVER asked the
Minister for Agriculture:

Will he give consideration to the enforce-
ment of, either by regulation or by statute,
the power to direct the distribution of whole
milk?

The MINISTER replied:

Yes. Consideration is being given to the
matter, which cannot be dealt with by regu-
lation.

COMMONWEALTH HOUSING
SCHEME.

(a) As~ to District Allocations.

Mr. WATTS asked the Premier:
(1) To what places in Western Australia

have the houses to be erected under the war-
time housing proposals been allocated?

(2) Prior to the allocation being arranged
were inquiries made of local authorities in
centres not included in the present alloca-
tion, as to housing needs?

(3) If inquiries were not made will he
give the reason?7

The PREMIER replied:

(1) Unader the Commonwealth War Hous-
ing Scheme the number of houses to be
erected in each State is allocated quarterly.
So far the State Government has been
advised of two quarters' allocations. The
first qure' was 75 and the second quarter's
90. These allocations have been apportioned
as follows:-

Metropolitan area, 110.
Collie, 15.
Boyup Brook, Bunbury, Merredin and

Northam, each 10.
As further allocations are approved by

the Commonwealth Government, other coon-
try centres; will he included.

(2) Yes. A survey wvas made of the hous-
ing requirements through the help of all the
principal local authorities throughout West-
ern Australia, and the allocation of houses
outside the metropolitan area has been based
on this survey. The information showing
the result of the survey was supplied by the
local authorities concerned.

(3) Answered by No. (2).

(b) As to Provision for Provincial
Towns.

Mr. ]3ONEY asked the Premier:

(1) Does he contemplate the erection of
houses under the Commonwealth and State
war housing arrangements in centres other
than those already announced in the Press
at various times?

(2) If not, by what means are the urgent
housing needs of provincial towns to be met?

The PREMIER replied:

(1) Yes.
(2) Answered by No. (1).
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VERMIN.

Ag to Deputation's Request.

Mr. TELPER asked the Minister for
Agriculture:

Has be anything to report, in reply to a
recent deputation, as to emu and other
vermin pests in the Northam wheat-belt 9

The MINISTER replied:

Cabinet has approved of a bonus to be
paid on heads of emus and also of the fur-
nishing of ammunition in some circum-
stances. A public statement will be made in
the course of a few days.

BUS SERVICE.

As to Deiation of Mwjalands, Route.

Mr. GRAHAM asked the Minister for
Railways:

(1) Does he approve of the present route
of the Kathleen avenue (Maylands) bus
service which follows a tram line for the
greater part of the journey?7

(2) Is he prepared to take steps to pro-
vide a separate service or deviate the above
service in order to cater for East Perth
people without transport facilities, as re-
presented to him in March last?

(3) Does he not consider the time for such
action to he opportune in view of the re-
cently announced decision to release man-
powver from the Services for transport and
other requirements, and the intention of the
Commonwealth Government to make avail-
able surplus army motor vehicles with first
offer to Commonwealth and State instru-
mentalities as intimated in "The West Aus-
tralian" on the 163th instant?

The MINISTER replied:

(1) Yes.

(2) No. A separate service cannot be
p)rovided as extreme difficulty is presented
in maintaining existing services. The devia-
tion suggested cannot be justified as the
present trolleybus service caters for the
majority of the East Perth people.

(3) No informiation is available as to
type and size of motor vehiclcs or if any
could be used for buses, and no advice re-
ceived of any release of manpower for
street transl'ort systems.

ACOUSTICS IN ASSEMBLY
CHAMBER.

Mrs. QARDELL-OLIVER: On a ques-
tion of procedure, I would like to point out
that it is impossible for members in this
part of the Chamber to hear anything that
is said by the first three Ministers on the
Treasury bench in answer to questions, or
even when those Ministers are debating. It
may be because there is something wrong
with the acoustic properties of the Chamber;
we do not know. All I know is that it is
impossible for us to hear those Ministers,
and I would like to hear what they have to
say. When they sat over on this side, we
could hear-

Mr. SPEARER: Order! The hon. mem-
ber is not allowed to make a speech.

Mrs. CABDELL-OLrVER: I do not want
to make a speech. All I want to know is
whether anything can be done.

BILLS (2)-FIRST READING.
1, Mortgagees' Rights Restriction

Amendment.
Act

Introduced by the Minister for Lands.
2, Natives (Citizenship Rights).

Introduced) by 'the Minister for the
North-West.

LEAVE OF ABSENCE.
On motion by Mr. Wilson, leave of ab-

series for two weeks granted to Ron. A.
H. Penton (Leederville) on the Around of
ill-health.

BILL--TEBTATOR'S FAMILY MAIN-
TENANCE ACT AMENDMENT.

Read a third time and transmitted to the
council.

PAPERS-AGRICULTURAL BANK.
.As to Case of Craig Holden Whitwell.
MR. WATTS (IKatanning) [4.39]: 1

move-
That all papers in connection with Craig

Heiden Whitwell of Hines Hill, farmer, be
laid on the Table of the Rouse for 21 days.

I do not propose to make any extensive
remarks on the motion, for I have already
had some opportunity of informing the Min-
ister for Lands Of My reasons for asking
that the papers be tabled. I understand
they were placed on the Table of the House
a year or so ago, but unfortunately the
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opportunity was not then necessarily taken
by me to examine them. I desire to have
the information that appears onl the file in
order that I may, if desirable, make repre-
sentations to the Minister for Lands in re-
gard to certain matters.

THE MINISTER FOR LANDS: I have
no objection to the motion, and have the
papers with nie ready to lay on the Table of
the House.

Question put and passed; the motion
agreed to.

BILL-PERSONAL COVENANT
LIABILITY LIMITATION.

Second Reading.

MRE. WATTS (IKatanning-) [4.42] in
moving the second reading said: It is with
a certain amount of satisfaction that I ask
the House to agree to the second reading of
this measure which I now Present for its
consideration. I think there are, a great
many, misapprehensions in regard to tile
Meaning of thie words "personal covenant"
in a mortgage. There is A misapprehension,
or at belief, in some quarters, that it is a
special clause in the mortgage document
which could be deleted entirely from that
document without in the least affecting the
security of the undertakings for repa 'yment
that arc contained in an ordinary mnortgage.
I think, however, that I am quite correct in1
saying- that is not so. The personal covenant
amounts only to this: That there is in every
mortgage a promise to repay the amount
which is advanced , together with interest
dlue from time to timle at the rate prescribed,
and for better securing of that rep~aymient,
in the time and manner prescribed. the
iFceurity which is offered for the mortgage is

pledged. So, as it could never be a prac-
tical proposition for a mortgage to contain
no promise whatever to repay-that wouild
be to destroy the whole essence of the con-
tract entered into it-it becomes necessary to
consider whether there should bep any re-
strictions on the right of action of the mort-
gageve in respect to the covenant to repay
either before or after the realisation of the
security.

Tn my view, there are many advantages
to be gained from some measure of restric-
tion on the right to sue on the persnnal
covenant or, in other words, to take pro-
eedings for the recovery of the money in

default of the land realising the amount
owing. There are times whben it suits the
mortgagee to proceed upon the personal
covenant in a court of law by the issue of
a writ rather than to attempt to realise the
security which has been given to hini. The
question arises: Is it desirable that a mort-
gagee should be obliged to give more con-
sideration to the value of the asset which is
pledged as security for his advance or moir.'
consideration to the personal element, the
personal assets of the borrower other than
the land pledged?

Tile Mtinister for Justice: In most in.
stances the personal equation is a greater
security.

Mr. WATTS: I am inclined to qlutsin
that statement very much indeed. I ven-
ture to suggest that not in one eanc.
out of 10 does a mortgagee adlvane",
money greater than a reasonab le proportion
of the value of the land which is pledged as
security-unless the advance is increased, as
sometimnes happens in the Agricultural Hank,
by circumstances almost entirely out of its
control, or alternatively is increased by sub-
stantial arrears of interest. I venture to say
that if the asset to be pledged is, in the
mortgagee's opinioa, worth £2,000, he is not
going to advance more than £1,600 upon it,
and that point at view, I think, is horne out
by the section of the Commonwealth Bank
Act providiiig for a mortgage hank which
stipulates 70 per cent. of thle value of the
security which is pledged, and that value is
determined by the mortgagee and not by the
mortgagor. It is determuined by the lender
and not by' the borrower. While there may
he a few rare cases where what is called by
the Minister for Justice the personal equa-
tion is taken into consideration hy the mort-
gagee-the lender-I suggest that that is not
done in the ordinary way of business, but
that it is done because he has some personal
reason for a special belief in the ability of
the mortgagor notwithstanding that the
security offered is an insufficient guarantee
for the money he advances.

The Premier: In the event of a Court order
being obtained does he not have to take out
a distress warrant?

Mr. WATTS: The circumstances are that
it is first of all necessary under this Bill
that the mortgagee should realise his security
before in any circumstances being able to
obtain an order for the issue of a writ upon
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the personal covenant. I do not think it
at all reasonable that he should take security
for the land which is offered to him for the
money hie advances and without attempting-
in the event of default-to realise that
security, proceed on the personal covenant
by way of action at law for the recovery of
money, leaving the security untouched. At
times sonic extraordinary occurrences take
place. I have known of instances where
farms have been abandoned. At the time of
abandonment, the house upon the property
was in good and habitable order. The fences
were suitable for the keeping in of small and
great stock, The other improvements were
in a good state of repair. The clearing was
not overgrown and generally speaking the
property at the time would have had a par-
ticularly easily ascertainable value. Then
for some reason or other-financial difficul-
ties, crop fa ilures or something of the kind-
the property had to be abandoned by the
mortgagor, the borrower. There has then
been no effort to make any realisation of
the property or at least no realisation has
been made of the property. The fencing
wire has been removed from the fences, the
roof taken off the house and the clearing
has become overgrown.

Then the mortgagor-the borrower-who
left the premises in comparatively good order
-premises that would have been capable,
had] they been disposed of, of realising aun
amount sufficient to cover the mortgage-
later on finds himself with somne funds which
he has earned over it period of years and
which he may have gained by changing his
occupation altogether- Then he. is sued for
the whole of the amount of the debt.
W\hereas he had handed over the property ia
the order in which it was when he secured
the mortgage, be thus finds himself in the
enviable Plosition-if one desires to be
ironical-or unenviable position-if one re-
gards it otherwise-of having to pay the
full amount of the debt, and the money he
expended on the property has gone for
nothing because the mortgagee was unable to
get (or1 tit any rate, had not derived the
advantage from the security that he was en-
titled to at the time of realisation. That has
happened on a good many occasions in
Western Australia. There have been in-
stances within my personal knowledge where
it has actually happened. After having left
the property without any means whatever, a

man has, by some fortuitous circumstance or
by soonc arduous effort, had the good fortune
to aectirulate some money only to find he
is sited for the whole amount of his indebted-
ness.

Thus such at man has not only, in some
instances, worked liard to improve a pro-
perty and incurred a certain amount of ex-
penditure over and above that entailed
in effecting those improvements, lbut has%
been sued and had judgment given
against him for the full amount of the
debt under the mortgage, plus an ac-
ciunulation of interest over a period of
years. Even supposing there is a limited
number of cases in which that has happened,
there are a great many more cases in which
it could, and probably will, happen in the
future history of this country. I say quite
frankly that I am not one of those who be-
lieve that a debtor should be allowed de-
liberately to defraud his creditors. I have
no desire to subscribe to proposals which
seem to me to lead in that direction. Cin
the other hand, it is vital to protect a debtor,
who hats tried and has been reasonably effi-
cienlt, ironi his creditors if, due to circual-
stanices outside his control, hie has been un-
able to meet his obligations. Circumstances
of that kind, I am prepared to admit, arise
in all wvalks of life. They have, however,
risen far more frequently, in proportion to
the numbers engaged, in the rural industry.

That there has been a great number of
such cases i% instanced by the legislation that
Parliament has passed, such as the Farmers"
Debts Adjustment Act, the Industries Assist-
ance Act and other measures whichl appear
on the statute-book. It seems reasonable that
we should bring into force effective legisla-
tion which will prevent, so far as is prac-
ticable, the fraudulent debtor from de-
frauding his creditor, while at the same
time offering reasonable protection to the
honest debtor who has been unable to meet
his obligations while yet not allowing such
a state of affairs to arise as I have endea-
voured to outline. I do not want it to hte
thought that there is no other place than
this Hconse where matters such as this have
received consideration. I know it has re-
ceived attention in a.great many places int
the British Dominion.-. The one that has
been broughlt to my attention mnost recently
is in the Province of Saskatchewan in the
Dominion of Caniada. There under the
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Limitation of Certain Civil Rights Act,
which was passed in 1939, the right to sue
upon the personal covenant in respect of
mortgages or in respect of conte acts of
sale of land in regard to the unpaid bal-
ance of the price of that land, has been
prohibited. Section 2 of the Act provides
that no action shall lie on any such coveb-
ant for payment contained in an agreeL-
meat for sale or mortgage. It is true that
that has application to mortgages that are
dated after the passing of the Act. In my
view that would be a desirable reform to
achieve in Western Australia, but it does
not take into consideration past transac-
tions and difficulties that are involved in
them.

To say straight out that no action on
personal covenant shall lie in respect of
any nioitgage, past or future, would seem
to be at Ibis stage, hastening rather too
quickly. It is necessary, as I see it, to
accept some compromise between the actual
bar to proceeding on personal covenant
and the present situation under which can
arise a set of circumstances such as I1
have referred to. It is with that intention
that I have produced the Bill, which I now
submit to the House. The Bill provides
that no action shall lie upon personal cove-
nant unless an order has been obtained by
the mortgagee from a magistrate of a local
court if the debt is less than £2,000 or
from a judge of the Supreme Court if the
deht is over that sum. It may be objected
that to take a figure of £2,000 to be dealt
with by a local court or resident magistrate
is to go too f ar, and that the amount to
be dealt with by a magistrate should be
less than the sum I have mentioned, and
that all other amounts should be dealt with
by a judge of the Supreme Court. F have
drawn upon the National Security Regula-
tions-I think it was Statutory Rule 65--
in this regard, where a magistrate of a
local court is equipped with authority to
vary contracts and relieve from obligation
where inability to carry out the contract or
to pay the obligation hats been caused by
circumstances attributable to the -var, the
magistrate there being limited to amounts
up to £C2,000. It seems to me that if it is
satisfactory for an obligation of that kind
to he dealt with under the National Secur-
ity Regrulations by a magistrate in the local
court, it is not unreasonable to ask in the
Bill that a magistrate shall be allowed to

deal with matters involving an amount u
to a similar figure.

The Minister for Lands; Is there
misprint in the measure regarding the aj
plication to Crown instrumentalities I

Mr. WATTS: Yes. It is proposed ibs
the Bill, if it becomes an Act, shall bin
the Crown or any person or incorporate
body representing the Crown or any instmi
mentality of the Government of the Stat,
The reason for that is that the Crown, o
course, has a large number of rural mort
gages and it would be almost grotesque
the legislation were to provide for certai
instrumentalities, whereas the maortgagee
of the State were to be allowed to procee
without any intervention on the part o
such legal authority. It is also provide
that the measure shall apply to all mort
gages whether given or executed before o
after the commencement of the Act Yo
the reason 1 have stated that it is neceh
saxy to deal with mortgages of all thos
types unless we are going to say straight
out that the personal covenant shall b
wiped out entirely as, in effect, bas heei
done in Saskatchewan. But I ali satisfie4
to refer all these probilems to a lpropeTl:
constituted judaicial tribunal; I am atis
fled that such a tribunal should inquire
into the circumstances of the case nnc
determine whether or not the mnr-tgagei
should bie entitled to take proceedings b
way of the issue of a writ under the per
sonal coven ant for repayment.

When we reach this stage, it become!
necess~ary to consider what circumstance!
should enable the court to grant or refusi
an order which is asked for. If one say.t
that the court shall inquire into all thr
items such as, for example, those laid dowr
in the Mlortgag~ees' Bights Restriction Act
then wve shall be entering into a zone which
is not desirable. It is the duty of the miort.
gagee to attempt, at the earliest possibh(
moment after the default has been made
and the decision to proceed has been ar-
rived at, to realise the security and make
that attempt by the best methods available
to him. If he does that after defauilt has
been made and it is found impiossihle fom
the security to realise the amount outstand-
ing, that will be the time to consider what
other aspects the court should look into. 7t
seems,' then, that the mortgagee should not
be entitled to obtain an order unless he
can show that default has arisen throug-h

706
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the inefficiency or mismanagement of the
mortgagor.

I said at the beginning of my remarks
I was firmly of the opinion that in the
vast majority of cases the loan that is
made is assessed on the value of the pro-
perty, and that an advance is rarely mnade
which is more than 70 per cent. of the then
assessed value of the property. If the aks-
sesgsed value, which is usually that of the
mortgagee and not of the mortgagor, is
found in the end not to realise the amount
outstanding at the time of default, then the
loss, in my view, should not fall entirely
on the mortgagor.

The Premier: In the ease of Workers'
homes we accept the title to the land as
security for an £C800 house.

M1r. WATTS: This Bill does not deal
with land for workers' homnes. because the
measure for the time being is confined to
rural industry, which term is defined in
the Bill. The definition of "rural industry"
is taken from the Rural Relief Fund Act of
1035 and is identical or almost identical with
the definition contained in that Act. As I
was saying, the mortgagor and the miort-
gagee were at least equally responsible for
the value placed on the land. Jn fact, I
-would go further and say that in the vast
majority of eases the value is that of the
mortgagee, and he is the person to accept
the responsibility. I admit that these valua-
tions in regard to such instrumentalities as
the Agricultural Bank are not always on
that basis. I admit there have been times
when the debt has run away from the value
of the property for sonic reason or other.
That point has been discussed here many
timies. But we know that the Agricultural
Bank already possesces authority to write
down the amount of the liability to the value
of the property including any likely appre-
ciation in value at the time of the vAluation.
That is to be found in Section 65 of the
Agricultural Bank Act. So it is a reasonable
assumption, I submit, that even the Ag-ri-
cultural Bank now has no mortgages where
the principal sum is greater than the hank's
valuation of the property plus any apprecia-
tion in value which in its opinion was likely
to take place at the time the valuation was
made.

The Minister for Lands interjected.
Mr. WATTS: I am dcaline with the

matter on the broad basis; it is impossible
to go into minor details on a question of

this sort. It seems to rae, however, that if
one reviews the history of the Agricultural
Bank, there is not the great distinction be-
tween the Agricultural Bank and any other
type of mortgagee that might appear to have
existed at first sight. Nor do I think it is
a frequent thing for the Agricultural Bank
to take proceedings under the personal
covenant when a property is abandoned. I
understand that, as a general rule, when a
property is abandoned, the debt is aban-
donod, unless it is possible to find someone
to take it over in whole or in part.

The Minister for Lends: I cannot recall
many cases where prosecution has taken
place tngainst legitimate farmers,

ML~r. WATTS: The use of the term "legi-
timate farmers" needs consideration.

The Minister for Lands: I am referring
to a wan who gets his living from the land.

Mr. WATTS: I amn referring to the pro-
ceedings subsequent to abandonment. That
is why I cannot agree with the Minister
when he refers to "legitimate farmers," be-
cause a person who has abandoned a pro-
perty ceases to be a legitimate farmer.

The Minister for Lands: I moan final
abandonment.

Mr. WATTS: In those circumstances
there hare been cases w-here proceedings
have been taken under the personal covenant
against the farmer and after a lapse of con-
siderable time; in one ease after 21,: years
judgmenut was obtained, with the result that
the man was obliged to call a meeting of his
creditors. T am prepared to say that rarely
do those circumstances arise, but even in
the rare cases in which they do, I submit it
is reasonable that they should be subject to
legislation of this sort.

Mr. Berry: This does not apply solely to
the Agricultural Bank?

Mr. WATTS: No, to all mortgages
whether past or future. It is essential in
my viewv that this should he so, because it
would be grotesque that one section of the
community should be excluded and one sec-
tion included. If we allowed that state of
affai-rs to come into being, a most undesir-
able position would be created. To resume
the questionl of the authority of the court,
the judge or magistrate has to determine
that the mortgagee has used his rights,
Powers and privileges to the best possible
advantage. If the judge or magistrate is
satisfied of that and also that the default
has been caused or contributed to by any



TOS [ASSEMBLY.)

reprehensible conduct on the part of the
borrower, he will be entitled to make an
order. He may make that order in respect
of the whole sum outstanding or any part
of it. It is possible for the magistrate to
say, "There is a sum of £1,000 outstanding.
Of that £500 has been rendered unrecover-
able because of your mismanagement. The
other £500 is recoverable, and therefore I
will make an order for that amount, but
not for the portion which was rendered un-
recoverable through no fault of the mort-
gagor." That is why the Bill provides that
the judge or magistrate may grant relief on
terms or conditions or in respect of only
portion of the amount, but he will not be
able to grant any relief at all unless he is
satisfied he can answer some part of the first
question and the second question itself in
the affirmative, namely, that he is satisfied
there has been mismanagement which is
attributable to the borrower and that the
mortgagee has used reasonable efforts to
realise the security to the best possible ad-
vantage.

There is a clause that requires the lender,
before be commences proceedings before a
judge or magistrate, for the recovery of his
money to use the best means available to
realise the security. The Bill then goes on
to provide that there shall be no appeal
from the decision of the judge or magistrate
and that no costs shall be awarded to either
party to the application. There will be no
expenses payable by one party to the other,
and the judge will not lie competent to
make an order for costs against either
party. It is also provided that the Act shall
have effect notwithstanding any agreement
to the contrary. The desire is to prevent
what is known as contracting out; that is
to say, by a clause in the mortgage itself or
by a document signed apart from the mort-
gage but subsequent to the passing of the
Act, the mortgagor is persuaded and there-
fore agrees to deprive himself of the benefits
of the Act and will not take advantage of it.
No agreement of that sort will be valid. I
haqve not included in the Bill any clause pro-
viding for the making of regulations. It
seeim, more desirable that the regulations
governing the approach to the judge or
magistrate should be made in the measure
itself. In~consequence, there will be found
provisions with regard to the summons which
is to be issued and served on the mortgagor,

and there are provisions that are usuall
made by regulation for the procedure to bi
followed with regard to service when th
parties concerned cannot be found, and thor
are forms in the schedules to be used b:
the parties with regard to the applieatioi
for the summons and the order to be mad,
by the judge or magistrate.

It is also provided that the parties ma',
be represented by solicitor or counsel, o-
may be represented by themselves person
ally, and may call witnesses; and all thosi
forms, instead of being made regulation!
or rules of court, are made by the Bill it
self. The only provision that I have sug
gested should be in the hands of the ,judg(
is as the fees to bepaid. These should he ixci
in the same way as ordinary court fees art
fixed. The Bill says they shall be fixed b3
the Covernor; hut I think it will he foun:
that the procedure to be followed will h(
that the judge or judges will deal with th(
fixation of the fees that are to be paid foi
applications of this character. It is unees-
sury for me to stress more than ojie or 1we.
point. One is that the guarantor will lit
included in the relief whichi is provided by
thi; Hill, if there be a guarantee-. Some-
time,; the obligation of the mortgago-thc
borraoe-is se'~ured not only b'y the land
hunt also by a guarantee of some third pjiri.
if that be s5o, tho guarantor can be included
as a party to the proevedings. and if the
mortgagor gets relief wholly or in p)art then
to hbat extent the guarantor will get relief
al ISo.

There is also a provision defining what a
mortgage is, in order that there may be no
doubt that equitable mortgages, by deposit
of title deeds and other doeuments;, which
may not in common parlance come under
the termn "mortgage," but which have the
same effect of giving security for the money
advanced, are included; and, as I men tioned
to the Premier in response to his interjec-
tion, the measure proposes at this stage only
to follow the lines of the Rural Relief Fund
Act and to confine itself to the rural indus9-
try as defined by that Act. In this6 Bill
"~rural land" is land used for rural industry.
I submit there is ample justification for a
measure of this kind. To my way of think-
ing, it is progressive and necessary. It is
by no means revolutionary. As I have said,
the question, involved in this Bill has re-
ceived consideration in other parts of the
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British Empire, and I drew the attention o4
the House to one notable example in the
Province of Saskatchewan in the Dominion
of Canada. If the Civil Rights Limitation
Act of that Province were perused, as mem-
bers can easily peruse it-it is to be found
in the Parliamentary Library-it would be
,discovered that a great many other limita-
tions have been placed upon civil right;,
such as mortgage;, assignments of life poli-
cies and many other securities. There is
not a revolutionary Government in that Pro-
vince. It is a Government which I believe
has done reasonably well in the management
of the affairs of the Province, and it found
it necessary as long ago as 1939 to alter
the law respecting personal covenants in
mortgages.

In my opinion, the time has come when
we in Western Australia s~hould also give
consideration to an alteration of our present
law. I do not think it is reasonable that a
mortgagor can be pursued by his mortgagee
over a very lengthy period, even after the
security has been realised, and at any time
and at any place where lie happens to have
some asset in his possession that he has ob-
tained by honest mecans and has held for
a long period of years. He should not find
himself deprived of that asset to settle a
,debt which might have been incurred by the
failure or unreasonable attitude of the mort-
gagee in reg-ard to the realisation of the
security which he took, upon which he
almost certainly placed his own value, and
which in the circumstnces he did not realise
to advantage grnd accordingly was left with
an outstanding debt. That is the purport
of the inquiry which it is proposed should
be made by the judge. The Bill may have
the effect of reducing to some extent the
amount which in future will be advanced
upon rural land; the percentage of value may
he to some extent reduced. That will not
altogether be a disadvantage. There are
times wvhen I think over this matter and
arrive at the conclusion that one of our chief
difficulties has been caused by the fact that
advances made on rural land have been too
high. We know that in the past some mort-
gagees, particularly competitive financial
institutioels1 have persuaded owners of rural
land to accept a greater advance than was
applied for.

Mr. Cross: That was their bad judgment.

Mr'. WATTS: If this House saw fit to
appoint a Select Committee, or if the Gov-
ernment appointed a Royal -Commission to
inquire into this question, I could produce
a bank manager who would admit that he
induced at least two farmers in the days
when he was employed-he has now retired-
to take a considerable sum in excess of the
advance they asked for in 1928; and both
those farmers, to my certain knowledge, have
been dispossessed of their properties by the
institution.

The Minister for Lands: What do you
think about debts owing to upsecured firms?
Do you think this Bill will improve their
position q

Mr. WATYTS: I cannot arrive at that con-
clusion, because it does not make an asset
where there is none, nor does it transfer
the asset from one person to another. That
is a possibility which the Minister might
elaborate.

The Minister for Lands: I would like to
know what you think of it.

Mr. WATYTS: It has not occurred to me
at this stage as likely to happen. I do not
know that it would be undesirable should it
happen. There are many unsecured credit-
ors. They have done a great deal for the
retention of men upon the land, for the con-
tinuance of the agricultural industry, and
for the resuscitation of farmers who have
been in the financial doldrums-a great deal
more than has been done by some financial
institutions which are actually concerned in
this measure.

The Minister for Lands: I would not dis-
agree with that.

Mr. WATTS: And the unsecured creditor,
moreover, without offering any criticism at
this stage, is the person who has borne the
burden and heat of the dlay and the losses
that have been incurred as between creditors,
other than the Industries Assistance Board
and similar institutions.

The Minister for Lands: I am not pre-
pared to argue that point, but there is the
case of making goad to the unsecured
crediltor, especially in the ease of Crown
debts that are owing.

Mr. WATTS: If the Minister is able to
establish that point of view, I shall still
say that I am not seriously perturbed by
it, because I consider no harm would be
done if the position of the unsecured creditor
was made a trifle better than it is. I do
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not contemplate this Bill extending over all
mortgages in a very short time. I am pre-
pared to admit, as I have already admitted,
that there are not a very great number of
cases where this kind of proceeding is taken,
and I cannot for the life of me see that
there will be a substantial increase in the
number because of the passage of this
measure. I am out to prevent hardship tak-
ing place in cases where this type of pro-
ceeding is commenced or can be commenced.
Without giving away the whole ship to the
creditor, I am out to ensure that the matter
is referred to a judicial tribunal, which will
decide just how far it will go and what it
will do in the event of certain circumstances
arisinfg, but at the same time I am out to
give that tribunal a reasonable measure of
discretion so that it may make an order
which, in the confines of the measure, is just
and equitable. I do not propose to elaborate
further on this measure. I submit it to the
mercy of the House, and I have much plea-
sure in moving-

That the Bill be now read a second time.

On motion by the Minister for Lands,
debate. adjourned.

BILLS (4)-RETURNEfl
1, Dried Fruits Act Amendment.
2, Local Authorities (Reserve Fonds) Act

Amendment.
3, Northam Cemeteries.
4, Life Assurance Companies Act Amend-

ment.
Without amendment.

BILL-LAND ALIENATION
RESTRICTION.

Second Reading.

MR. WATTS (Katonning) [5.28] in
moving the second reading, said: Here, as
the Minister for Justice said on one occa-
sion, is another little Bill, but one which has
a big principle involved in it. I do not for
one moment suggest that it goes all the way
that some people think it ought to go, or,
indeed, that it goes as far as I wish myself.
But it does involve a principle which I wish
to submit to this House in order that meni-
hers may give it careful consideration and
decide whether or no the measure in its
present form, or in some amended form,
should be accepted. I shall not 'be, averso
to members passing the second reading and

then, if they care to do so, submitting
amendments to define more closely the in-
tentions of the Bill, or, if practicable, to en-
larging its scope, because 1 do not argue
that it is the alpha and omega on the ques-
tion of the restriction, alienation or trans-
fer of certain lands. It is, however, aimed
at one aspect of soldier settlement; it is
aimed at preventing the disposal of land,
that is, Crown land, or land in the possession
of the Commissioners of the Agricultural
flank, to persons other than members of the.
Force,.

It requires the Minister for Lands, as
the Minister in charge of these two depart-
ments of State, to give his consent before
rural lands can be disposed of to persons
who are not members of the Forces. Mem-
bers may be in some difficulty as to the
interpretation to be placed upon the
words "Member of the Forces." I have taken
the definition practically verbatim from
the Commonwealth Moratorium Regulations
under the National Security Act. In other
words, I have not attempted to define any
sections of those who have been enlisted in
the Armed Forces of the Crown as being
the ones who shall obtain the benefits rut

this measure. I have not said that they
shall have served so many years or so many
months, nor have I imposed any other re-
striction. I have provided that a member
of the Forces means a person who is or has
been a member of the naval, military or
air forces of His Majesty the King during
any period in which His Majesty is or has
been engaged in war. Therefore it would
include not only those who have been mem-
bers of the Forces in the war now raging.
but also those who have been members of
the Forces of His Majesty in the 1014-18
war, or any other in the time of living per-
sons. But, as I have said, the House is
competent, if it wishes to limit or restrict
the definition so as to make this Bill if it
becomes an Act provide only for restricted
classes of members of the Forces, to do so.

The measure also covers dependants of
members of the Forces, and a dependani.
tinder the Bill is a person who is wholly or
partly dependent for his support upon the
pay of, or upon a pension payable in conse-
quence of the incapacity or death of a per-
son who has been a member of the Force.
The Bill provides that no Crown lands, other
than town or suburban lands, shall be sold
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or leased to any person other than a member
of the Forces or a dependant of a member
without the consent of the Minister. In
addition it provides that the Commissioners
-of the Agricultural Bank shall nut, in exer-
cise of any right, power or remedy as mort-
gsgees of land, sell or lease any land, other
than town or suburban land, to any per-
son other than a member of the Forces
or a dependant without the consent of the
Minister.

The Minister for Lands: The second prin-
ciple is already adopted.

Mr. WATTS: In the Land Act?
The Minister for Lands: The principle

outlined in the first paragraph.
Mr. WATTS:- I was given to understand

that some action had been taken in the
matter and I have here a letter, dated the
22nd November, 1043, -from the Minister, but
I must admit that it does not tell rue that,
as I would like it to. About that time I had
been in communication with the Minister as
the result of correspondence I had received
from a number of quarters. I think I mnade
special reference to a letter I had received
from the Kent District Road Board, Nya-
bing, which is dated the 18th October, 1943.
I might read this letter to the House as indi-
cating that the local authorities, and this one
in particular, had some concern in regard to
this matter. The letter states--

At our recent meeting, a (discuiS~on took
place relative to the selling of Agricultural
Bank properties. It is the feeling of my Board
that all Agricultural Bank properties should
-not be sold at the present time, we being of
the opinion that all the farms at present vacant
should be held only en a lease, until the end
of the present hostilities. In all districts, good
properties arc being sold at reasonable prices
and I feel sure that a certain amount of land
settlement will take place when the service
men return home. It is unwise in our opinion
to allow the best land to he snapped up,
usually by land hungry men. Where vacant
farms can be leased it will cause no hardship
or loss of income to the Agricultural Bank and,
by only leasing the farms, will provide an
improved or partly improved property for some
returnked service man,

T will be grateful if you will approach the
Irou. M(inister for Lands and place the views
of myv Board before him. We will be pleased
also if you have any comments to wake on the
matter.

I c-ommlunicated with the Minister by letter
on the 21st October and enclosed a copy of
that letter. I said-

I enclose a copy of a letter which I have
ret-dyed from the Secretary of the Seat Road

Board regarding poet-war settlement on the
land and abandoned Agricultural Bank farms.
I feel that the proposal mentioned by the board
deserves favourable consideration. While ad-
mitting that some of the abandoned farms
wouldi be best left abandoned, there are a
number which under favourable conditions of
settlement and because they exist in reasonable
proximity to transport and provincial towns,
should be preserved for the purpose mentioned.
1 should ho glad, therefore, to have your views
on the matter.

On the 22nd November, 1943, 1 received
from the Minister the following reply.-

With reference to your letter of the 21st
October with which you forwarded copy of a
letter received from the secretary of the Kent
District Road Board, I note that the Road
Board is of opinion that no Agricultural Bank
reverted holding should be sold until af ter
the war.

'While I agree that care in sales should be
exercised. so that speculation in properties is
prevented as far as possible, I do not think it
advisable to refuse every offer to purchase on
the ground that the property concerned may
inter be required by a returned service man.

A fact that is frequently overlooked is that
there are many men outside the ranks of ser-
vice personnel who, for reasons beyond their
control, are unable to join the various active
fighting units, but who have contributed very
considerably to the success of our arms by
their efforts on the home front. As the repre-
sentative of a farming community you must be
in a position to verify this and will agree, I
am :sure, that these men should not be penalised
by hard and fast rules.

Before any decision is made regarding an
offer to purcbase, a search is magde of the land
already owned by the applicant. If the Com-
missioners consider he owns suffict land or
is unworthy of consideration for other reasons,
his offer is refused.

It may interest you to know that, ait the
same time, the Lands Department is giving con-
sideration to withdrawing from selection eon-
sidera~ble areas of Crown land suited to post-
war settlement.

Yours faithfully,

F. J. S. WISE,
Minister for Lands and Agriculture.

That is why I said that I understood the
matter had received consideration, but I cer-
tainly did not know that any definite action
had been taken in that last mentioned regard.
But the question of speculation arises in the
Minister's letter, and the Bill provides that
the Minister shall not grant his consent if
he is of opinion that the land is being held
for speculative purposes. In various country
newspapers there has, at ofttimes over
the last 15 months, appeared considerable
controversy as to the disposal of Agricultural
Bank lands to buyers for speculative pur-
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poses. It may be that the people who took Mr. Leslie: Why not restrict that too?
up those lands did so in a perfectly bona
fide manner. It may be that they did not,
but the fact remains that in some news-
papers brought to my notice quite caustic
correspondence has been published alleging
that the purpose for which these properties
were taken up was purely speculative, and
occasionally there is some unpleasantness
between one family and another. It seems
to me that one purpose that may be achieved
by this Bill is to put a period to arguments
of that character because it can be assumed
that any Minister in charge of this Bill, if it
becomes an Act, would through his officers
take every means of ascertaining the bona
fides or lack of thorn of applicants for pro-
perties.

There is also another aspect mentioned by
the Minister in his letter, namely, the ques-
tion of persons who are not members of the
Forces because they have been manpowered
for some essential services. There are, of
course, arguments for andl against that ques-
tion, and I will leave members to determine
in their own mind whether those arguments
are strongest for or against the inclusion of
theqe people. If the argument for inclusion
of them is not as strong as that for their
exclusion then the Minister, if this Bil be-
comes an Act, will have the matter in his
own bands because he will he able to say if
exceptional circumstances warrant his con-
sent being granted by the exercise of his
discretion iii such a case. I have received
also many other communications of one kind
and another all subscribing to or asking for
the adoption of the principle contained in
this Bill. I hare not by any means gone all
the way that has been requested by a number
of these people. As I said, and I repeat now,
I wish the House to understand fully in
respect of this particular Bill that I have
brought it forward because I desired to sub-
mit the principle contained in it to the Legis-
lature of this State to ascertain to what ex-
tent it is prepared to restrict the sale of
suitable land, whether Crown land or land
in the hands of the Agricultural Bank, so
that it may be available for soldier settle-
ment.

The Minister for Lands: flo you think that
it might be that the hulk of the more desir-
able land is not in the hands of the Crown
at all?

Mr. WATTS: Up to a point, that is right.

The Minister for Lands: I am not answer-
ing that question.

Mr. WATTS: There are tremendous dif-
ficulties in the way of tackling that problem.
I say quite frankly that I would like to in-
clude everything, and that is why I have been
so careful to say that I submit this Bill to
the House for consideration as to principle.
If ways and means can he found to limit or
restrict the alienation of other types of land
it will be the duty of every member of the
House to give those proposals the most care-
ful consideration. I am going to be quite
frank and say that, without as I see
it causing consternation and chaos in regard
to all the land privately owned, it is beyond
me to find a way to implement those propo-
sals. That is why I was particularly careful
to say at the beginning of my remarks that
I was submitting this Bill on the question of
principle for the consideration of the House
in the belief that some approach to this mat-
ter has to be made, whether it is along these
lines or along some broader and better lines.

The last two things I wish to say in re-
gard to this matter are these: It is quite
obvious that there will be a reasonable
amount of soldier land settlement after the
cessation of hostilities. As a matter of fact
there ought to be some of it now. The auth-
orities who must accept the responsibility
for repatriation matters have shown dilatori-
ness. I refer to the authorities at Canberra.
But that subject is already under discussion
by another motion before the House and,
except to say that I concur in the view that
unnecessary delays have occurred, I do not
propose to say more about it. The quicker
that steps arc taken to repatriate those who
have been hack from active service for a con-
siderable time and who are anxious to go
on the land-and I know quite a number of
them-the better it will be for everyone con-
cerned. The last point I have to make is this:
I have provided that the Act shall continue
in force until the end of 1946 and no longer,
namely twvo years and three months. By
that time no doubt in the present state of
the war we shall have passed the termina-
tion of hostilities. In those circumstances
it may not be necessary to continue the Act
in operation. On the other hand, it may
be necessary to do so, and it will be quite
simple if the Hill becomes an Act-as we do
with a great number of other Acts-to bring
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forward a measure to continue the Act for
such time as the House thinks necessary for
the carrying out of whatever proposals are
in the Act, if this Bill finally becomes one.
I move-

That the Bill be now read a second time.

On motion by the Minister for Lands, de-
bate adjourned.

BILL-CRIMINAL CODS AMENDMENT.

Second Reading.

MR. McDONALD (West Perth) [5.43] in
moving the second reading said: The object
of this Bill is to make s edfla -kovision in
the Criminal Cdfor cases where death is
occasioned by the reckless or dangerous driv-
ing of a motor vehicle. Obviously, -it is a
provision which will mainly at the present
time he related to the driving of motor
vehicles. There is no specific provision in
our Criminal Code, where death or bodilyj
harm is occasioned by the reckless or dan-1

gerous driving of a motor vehicle. Oar Code
was drawn up before motor vehicles became
very much in use on our roads. Where
death is occasioned by the reckless driving
of a motor vehicle the Crown at present pro-
ceeds to charge the offender, the driver, with
jnjsaytr Now, manslaughter is the
unrl-awfulkilihug of a person, and it is a
crime which can, of course, be applicable
to any kind of unlawful killing.

Teeime is a serious one and is punish-

fable by imprisonmentfolieIthsbn
found in certain cases that where the death
has been due to the reckless or dangerous
driving of a motor vehicle juries have been
hesitant about convicting the accused, be-
cause they felt the crime of manslaughter
was a very serious one and that there was
a possibility that the offender might be sen-Itenced to anything up to imprisonment for
life. The object of this Bill is to provide for
the offence of dangerously and recklessly
drivingv a motor vehicle occasioning the death
of a person, and involving the punishment
of imprisonment with hard labour for a
period not exceedingr five years. Last year
the Minister for Justice introduced a Bill
with a similar object in view. It was pro-
posed in that measure 'that the offvee should
be in the this f orm-

Any person who has in his charge or under
lisa control any vehicle and fails to use reason-
able care and take reasonable precautions in
the use and management of such vehicle by

reason whereof the death of another person
i Ls caused, is guilty of a crime and is liable
to imprisonment with hard labour for five
years.

Some discussion took place in this House
on that Bill. It was felt that it might be
rather too severe to impose a liability for
imprisonment, especially up to five years,
where the omission was to use reasonable
care or take reasonable precautions. The
Bill accordingly was not proceeded with,
and I have now brought down this measure
in a different form, particularly at the in-
stance of the Justices Association of West-
ern Australia which has interested itself
in this mnatter end felt that it would greatly
aid the administration Of our law if a
specific offence wvere put into the Code to
meet the case of dangerously or recklessly
driving a motor vehicle, thereby enabling the
prosecution to take advantage of that sec-
tion rather than bring the offenders under
the general section of manslaughter.

Mr. Marshall: Why do you not fix the
penalty in this BUi?

Mr. INcDONALD: The maximum penalty
in th ? ease of crimnes is alwvays fixed in the
Act of Parliament concerned. In the Cri-
minal Code where the offence is provided
the penalty, imprisonment or fine or the
maximum imnprisonment or fine, is always
set oilt.

A-r. Needham: And it is left to the court
to give less.

Mr. MelDONALD: The court will not
award the maximum fine or imprisonment
unless the circumstances are such that it is
felt the ease is a had one. At present the
Trafie Act, Section 30, contains this pro-
vision-

If ally person drives a motor vehiclc on a
road rececsly or negligently, or at a speed
or in a manner which is dangerous to the pub-
lic, living regard to all the circumstances of
the cistc, including the nature, condition, and
use of ilie road and to the amount of traftlc
which actually is at the timue, or which might
reasonably be expected to be on the road, that
persorn selll be guilty of an offence under
this Act.

The penalty under the Traffic Act for reck-
less, negligent, or dangerous driving is;20
maximum for the first offence, and £50 or
three innfls' imprisonment as a Iiawum

for a second or subsequent offence. Al-
though nobody at all may be injured, and
no property may he damaged, if a man
drives recklessly Or dangerously along the
street without doing anyone injury, he can
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still become liable under the Traffic Act.
There are other cases where a man driving
a car injures someone else and may even
cause the death of someone else by his dan-
gerous or reckless driving. This Bill pro-
poses to insert in the Code a section to meet
such a case of death and it provides-

Any person who drives a vehicle recklessly
or negligently or at a speed or in a manner
which is dangerous to the public whereby death
is caused to another person is guilty of a
cr'me and liable to imprisonment with hard
labour for five yearn.

The Bill also provides that althoug-h this
newv specific provision is created, it wvill not
relieve a person who is guilty of the grayer
offence of manslaughter. The measure
sets out that if a 'Man is charged
with manslaughter through recklessly or
dangerously driving a motor vehicle, the
jury, if it thinks fit, instead of con-
victing him of manslaughter, may convict
him of the lesser offence which is proposed
to he inserted in the Code by this Bill. If,
therefore, a man. is charged with man-
slaughter and the jury thinks the case is
not one which involves the serious crime of
manslaughter, instead of the man being
acquitted, as be is today, the jury will b6
entitled to find that he is guilty of -th4
lesser offence of dangerous and reckless
driving which is now proposed to be in-
serted in the Code. Since the Bill of last
year was brought before the House by the
Minister for Justice a provision has been
made in somewhat similar ternms by the
Queensland Parliament. That provision is
contained in an Act to amend the Criminal
Code of Queensland and was passed in the
seventh year of King George VI, No. 14,
and was assented to in April of last year.
The section of the Queensland Act reads-

It any person drives a motor vehicle on a
road recklessly or at a speed or in a manner
which is dangerous to the public. having re-
gard to all the circumstances of the ease, in-
cluding the nature, condition, and use of the
road and the amount of traffic which is actu-
ally at the time, or which might reasonably
be expected to be, on the road, lie shall be
liable-

(a) On summnary conviction to a penalty
not exceeding fifty pounds or to im-
prisonment for a term not exceeding
four months, and in the ease of a
second or subsequent conviction either
to a penalty not exceeding one hun-
dred pounds or to such imprisonment
as aforesaid or to both such penalty
and imprisonment.

(b) On conviction on indictment-

if the accused is brought before a higher
court-

-to a penalty not exceeding five
hundred pounds or to imprisonment
for a term not exceeding two years or
to both penalty and imprisonment.

Mr. Marshall: It is a wonder they do not
give him a free pardon over there.

Mr. McDONALD: At the time the Minis-
ter brought down his Bill I do not think
he knew, and I did not know that Queens-
land had made such a provision.

The M1inister for Justice: I do not think
anyone here knew at that time.

Mr. McDONALD: Although I looked
through the Acts of the various States and
of other countries I missed the Queensland
provision, and did not know of it until I
had drawn up the Bill now before the
House. My attention was called to the
Queensland measure by the Crown Solici-
tor, and I find that the Hill which I have
drawn up is in fact very similar in terms
to the Queensland Act; that is to say, they
both create the offence of reckless or dain-
gerous driving but in Queensland the of-
fence is committed although nobody is
either killed or even hurt. That penalty of
two years' imprisonment can be imposed
although nobody is injured; but in the
measure now before the House the offence
arises only if somebody has been killed,
and as we are dealing in this Hill with
very serious circumstances, the maximum
penalty is five 3-ears instead of the two
years in the Queensland Act, So that in
this Bill, with one exception which I shall
point out later, we have substantially
adopted the exact wording wvhich is to be
found in the Queensland measure of last
year. In England they have a provision
on which they act under a very old Act,
passed long before motorcars were thought
of, and called The Offences Against the
Person Act, 1801. It contains this pro-
vision-

Whosoever, having charge of any carriage
or vehicle, shall by wanton or furious driving
or racing, or other wilful misconduct, or by
wilful neglect, do or cause to be done any
bodily harm to any person whatsoever, shall
be guilty of a miedemeanour.

A misdemeanour is an offence between a
simple summary offence and a crime, and
usually punishable up to three years. That
provision of the English Act is, of course,
couched in language more applicable to the
old horse-and-buggy days; but it is appar-
ently thought sufficient in England toi
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carry on to meet existing conditions, and
has been held to cover an offence with the
use of a bicycle. So England has a provision
to meet this case.

In Queensland we find that the Parlia-
ment has provided a measure to meet the
offence of reckless driving; and I submit
that it would be a convenient provision to
insert in our Criminal Code. It would
mean that charges could be made where
death has been caused by reckless or dan-
gerous driving of a motorcar, where the
penalty would be more in line with thb
gravity of the offence, and where the
Crown in a proper case would have a bet-
ter chance of securing a conviction and the
jury would not be possibly led away, as
juries naturally are sometimes, by a feeling
that in a ease of manslaughter the crime is
so serious that the jury would prefer to
take an over-lenient view of the facts
rather than convict. In addition the Bill
contains an amendment which I have car-
ried forward from the Bill introduced by
the Minister last year. It is not concerned
with reckless or dangeous driving. It is
an amendment of Section 662 of the Crimi-
nal Code, which in effect provides-

Having regard to the antecedents, character,
age, health or mental condition of a person
convicted of an indictable offence, and the
nature of the offence or any special circum-
stances of the case, the judge may direct that
the person be detained during the Governor's
pleasure in a reformatory prison.

But our Criminal Code, as it now stands,
only allows that to be done in the case of
a person of apparently the age of 18 years
or upwards; and if a person is under the
age of 18 years and convicted of an indict-
able offence, the court has no power to direct
that the person be detained in a reformatory
prison. The object of the Bill is to amend
Section 662 by striking out the words "ap-
parently of the age of 18 years or up-
wards." So the amendment would leave the
court free to order a person to be detained
in a reformatory prison even although under
the age of 18 years. The second alteration
of our criminal law appears to be one which
commends itself. The only other remark
I wish to make reg~arding the Bill in rela-
tion to reckless or dangerous driving is that
in the Bill the offence is drafted in these
terms-

Any person who drives a vehicle recklessly
or negligently or at a speed or in a manner
which is dangerous to the public.

I propose to suggest to the House, when in
Committee, that the words "or negligently"!
might 1)e omitted. The offence would then
be reckless driving or dangerous driving.
That would eliminate questions for the
judge and jury as to the degree of negli-
gence which should be involved to justify a
conviction. The terms "reckless" and
"dangerous" are positive and fairly conveni-
ent terms, and I think would be well under-
stood by juries in considering a case under
this section. The word "negligent," being a
negative term, is one which sometimes oc-
casions difficulties not only in criminal cases
but in civil eases as well.

The Mlinister for Works: I think you
would be wise to leave that term in.

Mr. McDONALD: In Queensland, I
notice "negligently" was not put in, but the
offence was confined to reckless or danger-
ous driving. As by this Hill it is proposed
to meet a graver offence than that, in the
Queensland Act, namely the case where
death is occasioned by the driving and where
the penalty is five years with hard labour,
I am disposed to think that we would meet
the case and at the same time make sure
that we would not do any injustice if we
made the offence one in which there should
be reckless driving or dangerous driving.

The Minister for Works: The omission
would leave a loophole in the majority of
cases.

Air. McDONALD: That is a matter for
the Committee to decide. I quite appreciate
what is conveyed by the interjection of the
Minister for Works. In fact, I put in the
words "or negligently" myself in the first
place, because I thought they might avoid
loopholes as the Minister suggests; hut on
further consideration I rather felt that it
might possibly involve cases where the de-
gree of negligence was not sufficient to
justify a serious charge, under the Code,
of an offence involving five years' imprison-
ment. As this is new legislation, or at least
an attempt to formulate a description of an
offence for the first time, I felt that perhaps
it would be wiser not to go too far in put-
ting the measure for the first time on the
statute-hook. That is the object of the Bill,
to meet the case which is less than man-
slaughter but which does require, in the
public interest, that the offender should face
a serious charge where he has killed somne-
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body by reckless or dangerous driving. I worked on a basis that would bring the best
accordingly move-

That the Bill be now read a second time.

On motion by the Minister for Justice,
debate adjourned.

NVOTION-OMMONWEALTH AND
STATE RELATIONSHIPS.

As to All-Party Australia-wide
Conference.

Debate resumned from the 6th September
on the following motion by Mr. Watts:

That in consequence of the facts-
(1) That no action has yet been taken pur-

suant to the resolution of this House
passed on the 29th September, 1948,
asking for reform in the financial re-
lations between the Commonwealth
and the States; and

(2) That thme present form of Section 92 of
the Australian Constitution raises the
gravest doubts as to the vaild effec-
tuation of post-war schemes of organ-
ised marketing of export primary

'products which, under majority grower
control, are desirable, and as no effort
baa been made to overcome the limita-
tions impose(1 by this section sincethe rejected amendment in the year
1937,

this House is of the opinion that it is desirable
that an all-party Australia-wide conference
equally representative of all States, should dis-
cuss these matters in the light of the most
expert advice with a view to suggesting solu-
tions of these two problems.

That this resolution be conveyed to the
Prime Minister by the premier on behalf of
the Government of this State.

HON. W. D. JOHNSON (Guildford-Mid-
land) [6.13]: The question of the Leader of
the Opposition covers two distinct and sepa-
rate subjects. There are two questions in-
cluded in the motion. One is a direct con-
nection with the Financial Agreement cover-
ing the financial relationship of the Corn-
nionweaith and the State as fixed by under-
takings between the Parliaments and subse-
quently endorsed by referendum, in 1928.
Since that time the operation, as the result'
of the adoption of the Financial Agreement,
has been tightened somewhat; and although,
therefore, a certain amount of latitude
existed in the initial stages and the applica-
tion of the agreement was not as rigidly
enforced as it is today, eventually it was
found by the administration that certain
understandings and regulations and rules
had to be arrived at by the Loan Council to
ensure that the State and the Commonwealth

results to the Commonwealth and at the
same time ensure that the Commonwealth
would be in full possession of all the opera-
tions and expenditures of the State. That,
of course, has been reflected quite pro-
rninently during the past week or so. The-
Premiem, when he returned from the last
meeting of the Loan Council where this
relationship was discussed, outlined that the
terms and provisions as covered by the
agreement had not actually been observed
in a very vital item of expediture; and that
was in connection with the provision of a
sinking fund to cover the State deficit.

Sitting szespencled from 6.15 to 7.30 pm-

Hon. W. 1). JOHNSON: 1 was pointing
out that the Commonwealth may not rig,
idly enforce the powvers under the Finan-
cial Agreement of 1938, and I was giving
as ain illustration that the 4 per cent. sink-
ing fund whiclh was part and parcel of the
Loan Council understanding had not been
rigidly enforced, with the result that it has
been now taken up seriously, and, as the
premier pointed out, is subject to a differ-
ent approach, while at the same time pr-
cautions are being taken under a newv ar-
rangement to liquidate the deficiencies coy'-
ered by Treasury bills. The second matter
of this motion is purely a post-portem or.
the recent Referendum. It affects; the
question of the post-war marketing of pri-
mary production. I quite appreciate that
the motion is an astute political move and,
were I in Opposition, this is the kindl of
thing that would interest me. It is the
province of the Opposition to get as much
kudos as it can while sitting in Opposi-
tion, and to cover up. if possible, any mis-
takes it might make by being involved in a
discussion or an organisation of nation-
wide scope that would lead it into doing
things that might be not altogether 1)opn-
law within its own State and particularly
amongst the adherents to whom it looks
for support.

Mr. Seward: I hope you know what you
are talking about.

Hon. W. Dl. JOHNSON: The bon. mem-
ber said he does not know what Y am
speaking about.

Mr. Thorn: No; that you do not!

Hon. W. D. JOHNSON: The second part
of the motion is, in my opinion-and I read
public opinion fairly accurately-the result
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of anxieties expressed by primary producers
as to the future marketing of their pro-
ducts.

Mr. Thorn: You always read public
opinion with one eye open.

Hon. W. D. JOHNSON: I ant not doing
that on this occasion. I have both eyes
open, and I repeat that the second part of
the motion is designed to allay, if possible,
the anxieties of primary producers in re-
gard to the post-war marketing of their
products as a result of the "No vote car-
ried at the recent Referendum.

Mr. Seward: That is not true.
Hon. W. D. JOHNSON: The membher Eor

Pingelly may not appreciate it in that way,
but I am confident that the Leader of the
Opposition did so appreciate it, and he in-
stituted this discussion for the pur-pose of
explaining to the primary producers of this
State that there was some other kind of
approach, and he knew that the discussion
in Parliament would give him and his party
an opportunity to allay the anxiety that
undoubtedly prevails throughout the agri.
cultural districts in this State as to what
is going to happen in regard to their wool
-nd more particularly their wheat-and
their dried fruits and other products that
lend themselves to an Australia-wide or-
ganised marketing system as distinct from
the competitive systems of the States. The
Referendum was on that question, and of
course it was defeated.

Mir. Perkins: Had it been carried, it
would not have righted the position.

Hon. W. D. JOHNSON: I will deal with
that before I sit down and I hope the lion.
member will not mislead me with interjee-
tions because I do not want to speak at
length tonight. But I do not need much
encouragement! I do not want to deal
with organised marketing at the moment
but with the first part of the motion. I
simply desire to make it quite clear that one
part of the motion deals with financial
relationships between the Commonwealth
and the States as affected by the Financial
Agreement of 1928 and the other with the
marketing of primary products. The mo-
tion to me is a desire to reform the present
unsatisfactory position. In this tile Leader
of the Opposition and I are at one. H
admits that there is something wrong, that
something needs remedying, that a better
understanding should prevail, and he moves
in a certain direction. I agree with him
to that extent, hb we disagree in regard

to the remedy and also as to the proper
approach on a big problem of this kind.

I want to try, as I have tried on other
occasions, to get this Parliament to reallise
that it, must re-organise because of the
circumstances forced upon us by the
people's vote at the Referendum in 1928
that transferred the control of finance from
this Parliament to the Loan Council. There
is no doubt that from time to time the
Loan Council has found it necessary to
tighten up its administration. In the early
stages it left a lot of latitude to the States
and was not rigid in enforcing living up
to the obligations as understdod by time
States from year to year. As time went
on, the Loan Council had to make rule%
and called upon the States to organise the
financial relationship on such a basis that
the Commonwealth at the end of the year
would have some guarantee that under-
standings arrived at and agreed upon at
the beginning of a year would be fulfilled.
We know that the States were not in the
early stages able to live up to their obliga-
tions. I do not say that they do so alto-
gether today, but in the early stag~s they
certainly did not succeed in living up to
their obligations because they agreed to cer'-
tamn financial results from their adminis-
tration of the year's operations, but at the
end of the year the deficiencies were
greater than was anticipated, and in some
instances deficiencies occurred where
they had not been contemplated. The
States were called upon to re-organ-
ise. That was forced on them by
the agreement between the Loan Coun-
cil and the States. Just as the Loan
Council tightened up, so did this Parliament
become weakened. The Loan Council made
it impossible for this Parliament to continue
as it had continued previous to 1928. 1 will
admit that it did continue for a period after
1928, hut the result of the administration
after the first few years of Loan Council
experience proved to the Federal side of the
contract that alterations would have to he
made.

The Premier: What is the difference be-
tween the Loan Council and the States?
You are treating them as two different
bodies.

Hon. W. D. JOHNSON: When referring
to the States, I am speaking of State Parlia-
ments. There are two parties to the con-
tract-the Federal and the State.
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The Premier: On the Loan Council there Hon. W. D. JOHNSON: The point I am
are six representatives of the States and
two of the Commonwealth.

Hon. W. D. JOHNSON: That is true.
When the Commonwealth found that the
States were not fulfilling or living up to
the undertakings entered into at the begin-
fling of the financial year, as was reflected
by the deficiencies that occurred at the end
of the financial year, it made a rule in
regard to the pooling of all State incomes
and the paying into one account of all State
incomes. To that again would be added
one-twelfth .of the loan funds made available
for the year. One monthly quota or portion
of that would be paid in to the same account.
So we had a monthly review instead of
an annual review. As soon as that was
done-and it was sound and justified,' and
demonstrated administrative capacity and
dletermination-it weakened this Parliament
to such an extent that we lost control of
the finances of this State. Thi. Parliament
does not function as thc controller of the
State's finances.

The Premier: Who does?

Hon. W. D. JOHNSON: Cabinet! it
cannot be otherwise. Let me give one or
two illustrations. Last year provision was
made on the Loan Estimates in connectiont
with the establishment of a power scheme
at Collie. I do not say that the scheme was
veouraged by grants but the fact remains
that the scheme received encouragement to
the extent that it was given a line on the
Loan Estimates. There was no mention of
any description of a power scheme at South
Fremantle. It was not referred to during
the Budget debate, but at a given period
Cabinet-in the interests of the State, no
(loubt-found it necessary to declare that
a power scheme would be established at
Fremantle. It has been stated in the Press-
as a Parliament we do not know of it yet-
that a sum of £25,000 is involved or possibly
more. Then again the Premier went to
Geraldton on one occasion, and I noticed
in the paper that he stated he was going to
provide a boat-slip at that port. I have no
objection to the provision of a boat-slip.

The Premier: There was a boat-slip there
when you were a Minister. You helped to
put it there I

Hon. W. D. JOHNSON: Exactly, but
that is not the point I am making.

The Premier: But I make that point.

making is that this Parliament was told
about the Collie powcr scheme, and then the
Government, without coming back to Parlia.
meat, declared for the Fremantle power
scheme. Parliament had no voice in it and
was not consulted. With regard to the boat-
slip at Geraldton, the Premier, I under.
stand from the report in the Press, stated
that £16,000 would be spent on the work.
I have no objection to that, but I again
make my point that Parliament was not
consulted about it. The expenditure involved
was not mentioned to, or contemplated by,
Parliament, but Cabinet decided to carry
out the work.

Mr. Seward: But the formation of the
Loan Council has nothing to do with this.

Rion. W.V. JOHNSON: If the hon. mem-
ber cannot see that-

Mr. Seward: It is a domestic matter.
lion. W. D. JOHNSON: Of course, but

I am describing the effect the administration
of the Loan Council has had on this Parlia-
mient.

Mr. Thorn: And we arc trying to under-
stand yon[

Hon. W. D3. JOHNSON: I can only sup-
ply the niatter and pray that the hon. mem-
ber will be able to digest it! I could give
other illustrations, but I do not wish to
speak at length, and therefore shall content
myself with the two I have outlined. Since
P:rramcnt met last session those two works,
which were never mentioned to or discussed
by this House, have been put in hand and
therefore the State is committed to the ex-
penditure. Again I say I am not opposed
to the undertakings, but I am opposed to
Parliament being ignored regarding the
expenditure of public funds. Further I say
that the position cannot be otherwise ini
view of the enforced relationship, under the
administration of the Loan Council, of thi4
State with the Commonwealth with regard
to the expenditure of all moneys. In other
words, Parliament now cannot be consulted
regarding the wisdom of proposed expendi-
ture, but is required merely to endorse ex-
penditure decided upon by Cabinet. We
have to appreciate the altered conditions.
At one time, before 1928, this Parliament
had full control of the public purse and no
expenditure could be incurred without its
approval. Cabinet could not come to a de-
cision regarding expenditure other than
from the Treasurer's Advance. During all
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the years I have been a member of this
House provision has been made for the Trea-
surer's Advance which enabled the Govern-
ment to use funds to meet special circum-
stances that might arise. The principle was
recognised that the fund had to he carefully
handled and each year Parliament was par-
ticularly careful to ascertain how the money
had been spent; if any weakness was noted
in that regard, it was pointed out so that
it would not be repeated.

The Premier: Cannot that be done now?
Ron. W. D. JOHNSON: No, of courseA

cannot be done. Before 1928, Parliament
had to approve of all expenditure.

The Premier: And does it now.
Hon. W. D. JOHNSON: For the last

nine years Parliament has not been consulted
with regard to expenditure.

The Premier: That is nonsense.

Hon. W. D. JOHNSON: I could provide
the House with more illustrations. As a
matter of fact, I commend to members a
perusal of the Public Accounts. Let them,
as honest, straightforward representatives
of the people, go through that document and
they will appreciate how little they know
about public expenditure or how the money
is distributed today in Western Australia.
I am not blaming Cabinet for doing any-
thing that was unavoidable; it has been
forced upon Cabinet and upon this Parlia-
ment as a result of the administration of
the Loan Council.

Mr. North: You opposed the formation of
the Loan Council.

Hon. W. D. JOHNSON: Yes.
Mr. North: Just as we did.

Hon. W. D. JOHNSON: Then again let
us consider the revenue side. We arc not
as scrupulous now as we once were regard-
ing the raising of revenue. On a previous
Estimates discussion I spoke of impro-
visation where the Government had to
screw and scrape and scratch to ge
revenue. That is due to the fact that
we are not organised as a Parliament
to get the best results from the revenue-,
earning capacity of the State, and we
do not get the protection of the members
of Parliament in regard to the expenditure
of the income of the State. For instance,
take the illustration that I am always
ashamed of-I know that some members
disagree with my view, but that does not

affect me-namely, that the charities of this
State have to be maintained through a
lottery.

Mr. Smith: That is not the worst feature.
Hon. W. D. JOHNSON: That is so, but

it is significant that that means of raising
money followed closely after the passing of'
the Financial Agreement of 1928. During
the general discussion on the Budget one
will have more scope to deal with these mat-
ters than on this motion, hut members an
follow up that point, and I could instance
many illustrations of money being raised by
methods that do not appeal to me. I ami
ashamed that we have to do the things we
do in order to try to make ends meet in this
State under the altered conditions imposed
by the Financial Agreement of 1928. Take
the starting price question! Let us look at
the attempts made by Parliament to try to
suppress it.

Mr. SPEAKER: I think the hon. member
is getting away from the motion now.

Hon. W. D. JOHNSON: I shall give an
illustration and you, Sir, will see that I am)
not. I am dealing with the financial posi-
tion of this Parliament.

Mr. SPEAKER: I rule that the hon.
member is getting away from the motion
when dealing with the S.P. question. There
is nothing in the motion about it.

Hon. W. D. JOHNSON: I wish to give
an illustration.

Mr. SPEAKER: I rule that the hon.
member is out of order.

]Ton. W. D. JOHNSON: Very well. I
accept your ruling, Sir, because I do not
want an argument. If members will analyse
the Public Accounts they will see what I
proposed to explain to them, which evidently
I am not permitted to do, the exact effect
on the revenue of this State of the opera-
tions of the Financial Agreement of 1928
which constitutes the relationship of Com-
monwealth and State. I do not know where
the limit is in regard to giving illustrations
to demonstrate the soundness of my conten-
tion. The Leader of the Oppositior real-
ises--he must see the position as I do-that
there is something wrong, and he wants to
remedy the wrong by approaching the
Federal authority. The right approach is,
first, to put it right here. When our own
house is in order we can with confidence go
outside this Chamber and demoastrate
that we do recognise the limitation of scope
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as far as this Parliament is concerned be-
cause of the agreement. Having readjusted
our, affairs so as to prove that we realise
the limitation of our powers we can attack
outside of this Parliament those who are
the other parties to the agreement.

Mr. Seward: How are we to put it right
here?7

HOn. W. D JOHNSON: My idea-and
T intend to move an amendment at the end
of my speech-is to appoint a committee
to investigate the position in Western Aus-
tralia before going to anybody else in con-
nection with the relationship of this par-
ticular Parliament and the Commonwealth.
At the end of my address I want to ask
this Parliament to appoint a readjustment
committee to readjust our financial organi-
sation within Parliament so as to maintain

soesemblance of control. If, however,
the re-organisation or readjustment com-
mittee finds it impossible and impractic-
able to make alterations, now that the
Financial Agreement is so rigidly enforced,
it could declare that this House should
try to make economics and alterations
such as would appeal to the general
public as showing that we are responsible
representatives who appreciate that our
powers of control and our usefulness as
members of Parliament are no longer com-
parable with what existed before 1928 and
that because of restrictions and limitations
imposed upon us by that agreement certain
things should be done.

Parliament should elect, a committee for
the purpose of closely examining what
should be done. We do not want to go
outside of this Parliament. We can get
representatives capable of doing this job,
aind obtain outside assistance in the way
of evidence from departmental officers to
see how Parliament can be placed in a
position other than where members are told
that they are no longer required, or that
if they are required exactly how they can
be used. I am getting tired of being in
this Chamber appreciating the limitations
that I am subjected to as a representative
of the people. On the subject of marketing
I want to say briefly that I am of opinion
that Section 92 was taken into consider-
ation by the Commonwealth Government
and by the Commonwealth Attorney Gene-
ral when the 14 questions were being dis-
cussed and framed. The questions were so
framed, in my opinion, as to demonstrate

to the High Court, if a "Yes" vote had
been carried, that it was the desire of the
people of Australia to liberalisa the ad-
ministration of Section 92 so that things
that were being done, although declared
unconstitutional, could be continued. For
instance, the James case disclosed that the
States and the Commonwealth were oper-
ating on a basis that conflicted with Sec.
tion 92, and that declaration was made not
by our High Court but by the Privy Couon-
cil. But we are still doing it. There has
been little or no alteration in the admin-
istration of the exchange of dried fruits
between Western Australia and the Eastern
States.

Mr. Leslie: That is only because no-one
is prepared to challenge it.

Hon. W. D. JOHNSON: The fact re-
mains that if anyone challenges it he has
first to go to our own High Court which
has already declared itself.

Mir. Thorn: It is all being carried an by
agreement.

Hon. W. D. JOHNSON: EsNatly so,. hut
it demonstrates that if it can be done with
dried fruits it can also be done with wool.

Mr. Leslie: 'They may not come to an
agreement.

HOn. W. D. JOHNSON: We have at,
agreement today. It is being done under
war conditions.

Me Leslie: Not necessarily.
Ron. W. D. JOHNSON: 'Today the farm-

ers agree to putt their wool into the pool.
I admit that the position is forced upon
them, but they voluntarily agrde that it
is the best system of marketing The far-
mner has agreed to centralised control of
the marketing of wvool. This ceatralised
control negotiates between the Governmental
of Australia and of Great Britain. Thei
practice the world over even before the out-
break of the war was trending towards
negotiations between Government and
Government rather than between merchant
and merchant. For years the merchants
did all the negotiating between the proi
ducers and their markets oversee, but this
has gradually changed and Government
boards have come into existence in order

-to do the work more effectively and econo-
mically by the limitation of competition
between State and State. Therefore we
have been educated to that standard and
it is desired that this education should he
continued.
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The same thing applies to wheat. Every
member is aware of that. It has been
done, in regard to dairy produce. Tho
trouble is that the High Court has not beedi
encouraged to maintain its attitude that
this was a constitutional method of pro-
tecting the best interests of our producers,
and consequently the producers are full of
anxiety and fear that the organisation re-
garding& wool, wheat, dried fruit, etc., will
be challenged. He would be blind and deaf
that could not appreciate the anxiety pre-
vailing throughout the length and breadth
oE the State. Every member of Parlia-
taent is button-holed to give his opinion as
to what will be the outcome after peacd
is declared. Now that we have lost the
Referendum what are we going to do
with our products?9 Are we going to have
inter-State competition, inter-State disor-
ganisetion and the exploitation of the
people, or are we going to protect our in-
terests in a commonsensec, economical way
by getting together, not as producers of a
State, but as producers of Australia, mak-
ig common cause for a common end in

order to get for our products the best mar-
ket rate with the least possible rake-off
between producers and consumers? I regret
that we are not in that position. I still
hope that some means will be devised
whereby the Commonwealth Government
will be able to overcome the difficulty
brought about by the negative vote.

Mr. Perkins: That is what the motion
is designed to do.

Hon, W. D). JOHNSON: No, those whio
supported the "Noes" at the Referendum
try to make out that Section 92 is an abso-
lute restriction on the centralised market,
ig of primary products. The High Court
declared that it did not restrict a combin-
ation of States engaging in centralised
marketing. In the James ease it was seo
held; it was the Privy Council that upset
the decision. If we could do it then, we
can do it again. The Leader of the Oppo-
sition appreciates that the people have de-
clared against it and that chaos will reign
as a result of the vote. I am not prepared
to support a motion that, at this stage, is
going to review the adverse vote given o
few weeks ago. The time to review it i4
not opportune. This is purely an astutq
political move-

Mr. Thorn: You ought to be a judge of

Hon. W. D. JOHNSON: -to endeavour
to al ay the anxiety that prevails. I believe
that the best minds in the ConimonwealtN
are giving consideration to this problemn
with a view to overcoming the impasse that
will be crested as soon as the National
Security Regulations cease to have effect.

Ron. N. IXeenan:- When?

Hon. W. D, JOHNSON: I do not know.

Hon. N. Keenan: Not immediately.

Hon. W. D. JOHNSON: The hon. mom-
her has assisted mec. It cannot be done im-
mediately. It could only be done as regards
'National Security (Control) Regulations
when those regulations cease to exist. As
long as. they exist we can go on. As to how
long they will exist, the hon. member who
interjec-ted knows perhaps as much as I
know, and perhaps knows nothing. We can-
not tell how long the regulations will last.
What I want to know is why the Leader
of the Opposition is trying to anticipate the
cessation of National Security (Control)
Regulations, and what will happen after-
ward&; and the Leader of the Opposition is
trying to say that what he wants by his
motion is to protect us against Section 92.
Nothing of the -sort! What he wants to
do is to try to cover up the blunder that was
made as regards the "No" vote being re-
eordel against organised marketing as we
know it in this State. I believe, as I have
already outlined, that the first move which
needs to be made in regard to the financial
relationship between Commonwealth and
State should be made here. The matter
needs to be closely examined. After 'we
have a re-adjustment committee's report,
we then shall be in a position to approach
the question, and as a result of such a
committee's recommendations and this Par-
liamnent's decision we shall be able, if it is
so decreed, to go to the Commonwealth
Parliament and do what the mover would
like to, do in this State. But the time is not
opportune. There is no need for the first
suggestion until we demonstrate that we
are prepared to put our house in order be-
fore we start talking about other people's
obligzions and responsibilities under the
contract of the Financial Agreement of
1028. I move an amendment-

That ell the words after the word ''taken''
in part (1) be struck out, with a view to insert-
ing other words.
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If this amendment is carried, the words
that I sall move to insert will be-

to re-organise the financial administration of
the State to fit in with the restricted scope im-
posed on this Parliament by the Financial
Agreement of 1928, this House favours the
creation of a financial re-adjustment commit-
tee with authority to recommend administrative
reform necessary to restore to this Parliament
the control of all financial matters particu-
larly covering expenditure; or, alternatively,
to declare that complete control by the State
Parliament is no longer practicable and sug-
gest means by which the economic waste of
having a Parliament without financial control
can be speedily overcome.

Amendment put and negatived.

Question put and passed; the motion
agreed to.

BILLr-EVIDENCE ACT AMENDMENT.

Second Reading.

Debate resumed from the 6th September.

THE MMNSTER FRo JUSTICE 18.16]:
This short Bill has been introduced by the
member for Nediands- The hon. member
correctly pointed out the legal position and
the necessity for some amendment in Sec-
tion 101 of the Evidence Act, 1906. The
position is that it seems very difficult to get
a conviction in these cases. TLZ guitty
person is usually highly astute and thus
avoids conviction and punishment. The
eases I refer to, and to which the member
for Nedlands referred, are exposure before
and indecent assault on children of tender
years. It is almost impossible to get cor-
roborative evidence in those eases, but it is
essential to have that corroboration before
an accused person can be convicted. Yet,
on the other hand, to give absolute dis-
cretion without corroboration to a justice
or a magistrate is to incur a very grave
responsibility. Although recent experience
has shown the need for some midway means
of dealing with such culprits, on the other
hand I recognise, and I think the House
will agree, that it is highly important that
an innocent person should not be punished.
The punishment not only falls on the per-
son convicted, but affixes a stigma on his
family and other relations. There are, of
course, children very prone to yield to
imagination and also prone to accept any
advice given by elders. Such children might
be influenced in some way not always to
speak the truth.

We have to bear in mind that by the Bill
we propose to give some discretion as re-
gards uncorroborated evidence-that should
be given only to a judge of the Supreme
Court-to speci magistrates. Now, special
magistrates are apt to be obsessed with the
work they have to do, and in the instance
now under review their work is to secure
protection of young children. We realise
that there is some need to relax the rigidity
of the Evidence Act of 1906, but I do not
know how we are to overcome the difficulty
I have indicated. There would be a sub-
stantial risk of conviction of innocent per-
sons, and therefore I am reluctant to recom-
mend the measure to members. It i; I
understand, an old principle of British
law and justice that it is better for a hn-
dred guilty persona to go free than that one
innocent person should bo punished for
something that he or she has not done. I
realise the difficulty, and I also realise the
need for doing something to cope with the
eases to which the Bill refers. I have some
statistics showing how serious the position
is. In 1943 there were 18 reports of wilful
exposure and 10 convictions. For the first
eight months of 1944 there were 12 cases of
wilful exposure and only six convictions.
In 1943 there were 36 cases of assaults on
children and 22 convictions; in 1944, there
were 24 reports and 17 convictions. In 1943
there were 13 eases of indecent dealing and
12 convictions; in 1944, 10 reports and four
convictions.

Mr. Watts: How many charges were not
brought because of insufficient evidence to
warrant a conviction?

The MINISTER FOR JUSTICE: I have
not got those statistics.

Hon. N. Keenan: Can you state whether
the word "conviction" means that the ac-
cused pleaded guilty?

The MINISTER FOR JUSTICE: No.
Hon. X. Keenan: That makes all the-

difference!
The MINISTER FOR JUSTICE: The

total reports for 1943 were 68 and the con-
vietions 45; consequently, in 23 catses convic-
tious were not recorded. The total report,,
for the first eight months of 1944 were 36.
and the convictions recorded were 27. 1
quite realise the necessity for some amend-
ment of the present Act. I have considered
the amendment which has been placed on
the notice paper by the Leader of the Oppo-
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sition and it probably will, to a certain ex-
tent, meet what is required. On the other
hand, I also realise that if a judge is em-
powered to convict on uncorroborated evi-
dence it will be most difficult to secure thle
convictions which the hon. member thinks
should be obtained. The measure does not
give to justices or to a magistrate, unless
authorised by a judge, power to convict any
person on the uncorroborated evidence of a
child of tender years. I feel something,
should be done, but I do not want an inno-
cent person convicted. There might bc some
uncorroborated evidence tenidered that might
cause an innocent person to suffer punish-
ment; not only would be be punished, but
all his relatives would suffer also.

I cannot accept the measure as it stands
and it will therefore remain with tbhe House
to decide whether it shall pass or not. As
I said, I feel something must be done to
Jprotect these young girls under the age of
14. There has been too much of this kind
of thing going on and we find that the
offenders are very astute. They are careful
not to commit the offence in the presence of
any witness. Many of them are not brought
before the court because there is insufficient
evidence to secure their conviction. It i9
beyond me to suggest any real remedy. I
am fearful of placing too much control
even in the hands of a judge of the Supreme
Court. When all is -said and done, judges,
although very careful, are only human and
there is the possibility that some mistake
may be made. As I said, a principle of
British law is that it is better for 100 guilty
persons to go free than that one innocent
person should be punished for something of
which he is guiltless. I cannot commend the
Bill to the House.

MR. WATTS (Katanning.): I appreciate
the difficulties that have been mentioned by
the Minister for Justice in regard to the
passage of any such measure as this; but,
nevertheless, I am going to vote for the
second reading because I believe the aim
of the member for Nedlands is one that
must by some means or other be achieved.
I do not agree with the method by which he
proposes to obtain his desitres. I certainly
do not approve of the decision to admit
the testimony, uncorroborated, of a child
being given to a magistrate, least of all to
a special magistrate, who in many eases
has not had the training in law such as has

been given to stipendiary magistrates and,
of course, to a far greater degree to judges
of the Supreme Court. I would not like to
see magistrates, without any restriction im-
posed on them, able to admit evidence on
the lines suggested in the Bill. But I dis-
agree with the Minister for Justice that it
would he better, as I understood him to say,
to leave the position as it stands than to
adopt either the suggestion of the member
for Nedlands or an amendment such as
that appearing on the notice paper. To
leave the position as it stands would simply
be offering an invitation to criminals of
the type under consideration to extend their
activities on every occasion suitable to them,
and. such an occasion would be one where
no other person except the innocent child
who is being attacked was present, because
in that ease there would be no one recog-
nised by the law to testify to the crime.
If we allow that state of affairs to continue
without making some attempt in a reason-
able and careful manner to remedy it, we
shall have the circumstances mentioned by
the member for Nedlands multiplied.

The Minister for Justice: There were 23
convictions in 1943.

Mr. WATTS: I submit to the Minister
that the imposing list of convictions he sub-
mitted to the House would, upon exami'na-
tion, not be nearly so imposing. What is
the attitude of a Crown Law officer who is
asked to consider the commencement of pro-
ceedings in a courtI Does he not, first of
all, before he takes proceedings, ascertain
whether there is sufficient evidence, or likely
to be sufficient evidence, to warrant a con-
viction? He turns to the Evidence Act and
finds that the evidence of the child cannot
be taken unless it is corroborated in a
material particular. He then says, "The
is no corroboration, so what is the use of
bringing the charge?" The instances given
by the Minister in which convictions were
obtained were, of course, those cases in
which there was corroboration. Those are
the very eases with which this Bill does not
intend to deal. It is intended to deal with
those cases where there is no corroboration.
Therefore, the imposing figures as to the
convictions secured do not look nearly so
imposing.

The Minister for Works: The figures are
of reported cases, not charges.

Mr. WATTS: I heard the- Minister men-
tion reported cases and convictions. As I
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said, it seems to me that in many cases no
action at all will be taken unless there is
some corroboration. The member for Ned-
lands asked in how many of the eases
quoted by the Minister the offenders
pleaded guilty. The Minister was not able
to tell us. I do not suppose there are very
many of them.

The M1inister for Justice: These are cases
that were reported to the police. There
were 68 reporte1 and 45 convictions.

Mr. WATTS: In one year?
The Minister for Justice: Yes, in 1943.
Mr. WATTS: If there were as many as

that in 12 months it is about time we made
the law more stringent! I was tinder the
impression that things were not nearly as
bad as that. I am surprised at the informa-
tion supplied by the Minister.

The Premier: Judging by the newspaper
reports the cases would be considered
rare.

Mr. WATTS: That would seem to be so.
I propose to support the second reading of
the Bill in order to try to have it amended
to a form in which I could feel satisfied it
provided that discretion would rest in a
judge of the Supreme Court. I think that
among our judicial authorities a judge of
the Supreme Court is the only one in whome
the right to accept uncorroborated testi-
mony should rest. I would not be prepared
to subscribe to that but for the excep-
tional difficulties existing in regard to this
measure that have been so clearly related
by the spongor of the Bill. While in general
it is very desirable that we should allow
guilty men to he unconvicted rather than
that innocent persons should be convicted,
at the same time the continuance of the
present state of affairs will result in an
unduly high number of guilty persons being
unconvicted and that, I think, we should
try to put a stop to by some reasonable
means.

MR. MARSHALL (Murchison): I
frankly confess that though this appears to
be a small Bill it has given me a great deal of
concern. I have tried to consider as fairly
as I possibly could what I should do in such
circumstances as this. When I look at the
Hill it appears to me as though it would be
more suitable if it received application to
electorates such as my own although I ad-
mire and give weight to the value of the
proposed amendment. But that is not agi-

tating my mind so much as the question of
the attitude one is to take up on occasions
such as this. I agree with the Mlinister that
it would be better that 12 guilty men should
escape punishment than that one innocent
person should be unjustly punished. But
we are told by criminologists that criminals
adhere to certain practices and customs from
which they seldom or never depart when
committing their crimes. I put it to the
Chamber in this wvay: Assuming we defeat
the Bill for the purpose of ensuring that not
one innocent man is unjustly punished, the
cunning criminal who practis, s misde-
meanours and crimes of this kind would
readily appreciate the fact that, p~rovided he
was more than careful when exposing his
person before a child and before a child
only, he would never be punished. We know
there is none more cunning than the criminal,
who often outwits those who study his prac-
tises and endeavour to detect his crimes. It
is a battle of wits between the sleuths and
those hounded for crimes of this sort. If,
therefore, the Bill does not find favour with
the majority of members we can expct a
big extension of this practice.

The Premier: This may advertise the
matter a bit, that is all.

Mr. MARSHALL: It may not do any-
thing more than show clearly to those who
commit these offences that, provided they
are remarkably careful and guarded in their
actions and commit the offence where no
adults arc in the vicinity, they will he able
to do so with impunity because no convic-
tion can ever be recorded against them if
there is no corroboration of the child's evi-
dence by an adult. This particular crime i%
committed by a type of individual whose
mentality is not understandable by vs. He
practises it invariably upon an innocent
little mortal. Evidently he derives sonic
satisfaction from so doing but what it is we
cannot say. Nor do we understand it; but
he does and he invariably chooses a child
of particularly tender years. The course of
justice is not altogether in conform-
ity with the expressions of the Min-
ister. I am given to understand by
lawyers-in fact by the member for
Nedlands, who is a KOC., and has had quite
a lot of practice in the courts Of Western
Australia and probably of other countries-
that those who sit in jurisdiction upon cases
such as the ones we are now considering first
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make every endeavour to assure themselves
that the child giving evidence is able to
understand the value of an oath. I am fur-
ther led to believe that there is no age
limit.

Provided a child of tender years, after
examination by an adjudicator upon a case
of this kind, indicates dlearly to the magis-
trate or the judge or the justice of the peace
that it understands the value of an oath, its
evidence may be taken without corrobora-
tion. So in this particular measure, all we
actually deal with is the child concernin;&
whose understanding of the value of the
oath there is some doubt. True, as the Min-
ister pointed out, there are some bright little
children who could be prompted to give
evidence against an iunocent person. But
I respectfully suggest that the instances
where prompting takes place would be very
few and far between. But we have an-
other safeguard that influences me some-
what favourably towards the proposals con-
tained in the measure, namely, that from
experience rarely, if ever, could an innolf
cent child stand up to the strict eross-exi
amnination as conducted in a, court of lavd
without failing to give evidence of the fact
that its testimony was prompted, or that
it was telling falsehoods. A child would
naturally show it. If a child did stand up
to that strict cross-examination it would
be one of the rarest instances in the an
nals of justice. We know that adults can
scarcely stand up to cross-examination,
even though they are conscientiously tell-
ing the truth. Lawyers trick them and be-
guile them into stating things on which
the lawyers put a different construction.
We have a safeguard there.

I am doubtful whether any child of such
tender years as those we are discussing
could stand up to cross- examinalion unless
it was telling the positive truth. But view-
ing everything contained in the Bill anti
giving close consideration to a prospective
amendment? I feel that we have another
safeguard if we suport the amendment. So
I am inclined to do that, hut I will say
quite -readily that failing the amendment I
shall certainly vote for the Bill, because I
accept it aS being absolutely necessary to
protect the morals and the welfare of our
innocent children; our little girls in par-
ticular. I do not like to see an innocent
person punished, but neither can I tolerate
the indignities forced upon little female

children by these criminals. So I am pre-
pared_ even to risk the possibility of an
innocent person being convicted, having
regard to the safeguards I have already
outlined, in order that I might not encour-
age this form of misdemeanour being ag-
gravated or even continued. God kpowsi,
there is sufficient immorality about this
country now without starting our little
innocent children off in that direction]l
I fear the results of the actions of these
despicable individuals, if they are tempted
to comunit the same crime without the pes-
sihility of a conviction.

I point out to the member for Nedlands
that neither his Bill, nor the amendment,
wvill get over the difficulty outside of the
metropolitan area. We have no Supreme
Court judges. It is true that on the variou's
circuits a magistrate can be appointed a
commissioner under the Supreme Court
Act, but in such'a ease we have the invi-
diouls position of the judge, that is the com-
missioner, inviting, or ordering himself,
after examining the child, to make a coby-
viction. That is the position under the
proposed amendment. In other words, he
would report to himself. We are, there-
fore, in a very unfortunate position so far
as the more remote and isolated portions
of the State are concerned. We shall get
no advantage that I can see at the moment.
I have been trying to evolve an amend-
ment -whereby all the State would be pro-
tected by virtue either of the Rill, the
amendment, or both, with the combination,
possibly, of another amendment, but at
the moment I cannot fathom it out. Row-
ever, I put it to the legal men, the Leader
of the Opposition and the member for Ned-
lands, that we have had several of these
eases-many of them as a matter of faet-
in certain towns well isolated from the City
of Perth.

XWe can expect no benefit from this meias-
ure even with the amendment. I would
like the member for Nedlands or, perhaps,3
someone who has not yet spoken, to say
if there is any indication that we can g6
further, with this measure so as to m'ake it
applicable to the whole State. I would
then be more enthusiastic about it hut, sib
a legislator and a member of this avugt
Chamber, even minus those 'amendments
necessary to cover the more remote part&
of the State I am still inclined to vote in'
the direction of protecting the innocent
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little girls and boys of the city rather than
to attempt to defeat the Bill.

Mr. J. HEQNFJY: I move-
That the debate be adjourned.
Motion put and negatived.

MR. J1. HEGNEY (Swan): I propose to
support this measure, although I would like
to have an opportunity of reading what the
Minister for Justice had to say. It is very
'difficult at times to hear what he has to
nay in regard to the legal aspect because
Of 'the conversations that are continually
-taking place. There is no doubt that the
niewber for Nedlands is to be commended
for submitting a measure of this kind to
Parliament. The Assembly should give
,consideration to a" important question such
-as this which is affecting the public mind.
Thb Minister said it was better that a nunm-
her of guilty men should go free than that
vine innocent man should he convicted. How-
,over, in this measure before us all the safe-
guards that are necessary are included.
Both a magistrate and a judge, I have 'no
doubt, would make absolutely certain be-
fore recording a conviction on the uncor-
roborated testimony of a child.

I have had experience of two cases. My
girl of 81 years was travelling in a bus to-
wards Inglewood, and an act of exposure
was committed in the back of the bus. When
the girl reached home-her mother was out
at the time-sho reported the matter to mec.
She said there was a woman in the bus, at
the time, but that she and others did not
see what occurred. I rang- the bus comn-
pany to ascertain whether the driver had
seen what happened and the reply was that
he had not. I asked whether he had noticed
a man get off at a certain stopping place
and the reply was that he had not taken any
Particular notice. I discussed the matter
'with representatives of the C.I.D. and it was
arranged that one afternoon they, with the
child, would keep watch. We sat in a ear
some distance from where the bus stopped.
'The child was sitting in the bus with the
'driver. Five other buses stopped there dur-

'nthe period and the child picked out a
inst who, she said, was the offender, riding
'in a' passing bus. He was a married man
with young girls of his own. He was taken
to the detective office and questioned. He
was not known to the police as one who had
been guilty of any crime, He would neither
affirm nor deny that he had committed the

offence, but he did say, "If I did such a
thing, I must have been drunk." The detec-
tives were reluctant to Jay a charge having
regard to the age of the child, and we were
reluctant to have the child give evidence on
the ground that such an experience is apt
to linger in the mind of a child.

At about the same time my son, who was
then under nine years of age, reported an
incident that happened in a railway carriage
about 18 months previously. The boy was
attending school at Claremont and boarded
a train there with another boy from the
same school. A railway employee entered
the same compartment; the boy said he had
red braid on his coat. The other boy aligh ted
at Shenton Park and this man exposed
himself in the presence of the boy. He left
the train at the next stop, and the boy said
nothing of the occurrence at, the time, but
when the other ease occurred he described
the incident and the man and mentioned the
station where he was collecting tickets.
Children would not invent stories like that.
One difficulty would be that many parents
would be reluctant to let their children, par-
ticularly girls, go into a court to give evi-
dence, because such experiences would linger
in their minds.

The member for Murchison remarked that
there is enough immorality in the world and
that children of tender years will soon
enough meet with these things without hav-
ing adults committing such offenes in their
presence. The member for Nedlands should
be commended for introducing the Bill.
Offenees of this sort are fairly common and
to my knowledge married men are most
often the guilty parties. Older girls attend-
ing school have made complaints along the
same lines. It is difficult to understand the
mentality of a man who would commit such
an offence in front of a child of tender years.
If we cannot frame an amendment to pro-
vide better safeguards I shall support the
Bill, because the judge or magistrate would
exercise the greatest care in administering
justice, and no injustice would be likely to
be done to any person charged under this
provision. The innocent minds of the young
should be protected. Too many people get
away after committing these offences, and it
is our duty to tighten up the law.

HON. W. D. JOHNSON (Guildford-
Midland):, I shell vote for the second read-
ing of the Bill, because I believe the time
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has passed when those responsible for the
supervision of these matters should be given
greater powers and greater help in the diffi-
cult work in which they are engaged. We
all know that crimes of this sort are in-
creasing. In my opinion there has been an
increase within the war period. This might
be associated with the disorganisation of
the public mind or it might not, but we are
all concerned about the increase of such
acts and the difficulty of getting convic-
tions. The mere fact of the Minister having
quoted cases is not convincing, because fur-
ther details would have to be made avail-
able before one could analyse and estimate
their actual worth. The point I wish to
emphasise is that the member for Nedlands
has rightly brought this matter before Par-
liament. In view of the state of the public
mind, I wvould not like Parliament to op-
pose the second reading of a reform Bill of
this nature. We can amend it in Committee,
but to declare against such a reform would
convey a wrong impression outside the
Chamber. I commend the hon. member for
having introduced the Bill. It might need
close scrutiny in Committee. I think there
is merit in the amendment suggested by the
Leader of the Opposition although it, too,
needs review. The principle of the Hill,'
however, is one that should be accepted in
view of the necessity for strengthening the
hands of those whose duty it is to protect
the young lives of this State.

MR. SMITH (Brown Hill-Ivanhoe) : I
am opposed to the second reading of the
Bill. I do not know what public opinion
is on this subject, but I should think that
public opinion would be in support of the
contention that no person ought to be con-
victed on unreliable testimony. I do not
know, and fail to see, how this measure will
help any judge or magistrate or justice of
the peace to come to a decision with respect
to testimony which is obviously unreliable.
If it is maintained that there should be
an alteration of the Evidence Act as re-
gards the testimony of children who are not
old enough to understand the nature of an
oath in connection with these cases, why
should the alteration not be extended to
other cases? Why should it be confined to
those particular cases of wilful exposure or
criminal assault? I see no justification for
any differentiation with respect to the basis
upon which evidence should be accepted. In

introducing the measure the member for
Nedlands spoke about children 13 and 14
and 16 years of age who did not under-
stand the nature Of an oath and- conae-
quently could not give on oath evidence
which, were it given on oath, would be ac-
cepted, and could be analysed and a convic-
tion obtained if such analysis satisfied the
judge or magistrate or justice.

But I take it that the member for Mar-
chison was correct in stating that this ap-
plied only to the uneorrohorated evidence
of a child of tender years without its un-
derstanding the nature of an oath. As the
result of some early religious training I am
of the opinion that one philosophical belief
contends that a child comes to the age of
reason when seven years old. As I recollect
the religious instruction given to me, I was
taught that one should be able to know the
nature of an oath at the age of seven years.
I would have lied an opportunity to read
up the debate on the Evidence Act as origi-
nally introduced, because there must have
been some reasons given for inserting this
particular provision in the Act, and I would
like to know those reasons. Before support-
ing the measure I would also like to have
some experience of court work, or to have
such knowledge conveyed to me by others
who have had such experience. I would like
to know what the experience in courts is
with regard to children, and at what age.
For instance, I would like to know the age
of the youngest child that the member for
Nedlands can remember giving evidence on
oath in court. Some children are extremely
imaginative, and that is what we have to
safeguard ourselves against. Anyhow, al-
though I realise the difficulty in connectioni
with the subject, I do not consider that we
are justified, or that anyone is justified, in.
saying that an opportunity should be given
to any person to convict people on. un -
reliable testimony.

HON. N. KEENAN (Nedlands-iii
reply) : I intend to say only a very few
words in reply. In fact, had it not been
for the intervention in the dehate of the
member for Brown Hill-Ivanhoe, I would
not have asked the House to bear me A
all. There is undoubtedly a risk in adopt-
ing this legislation. The only question is
whether it is better to leave a free field foi
this disgusting crime or to take: the rislk
If we are going to take the risk; it is only
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right to adopt such precautions as would
minimise the risk. I have no doubt of what LI
have been told by the police, and also from
what I know of my own commonsense, that
unless the law is altered in the direction
in which the Bill seeks to alter it, there is
a free field *for that type of crime. And
thbe prevalence of it is not at all to be
Judged by the court cases, for there are a
groat many such cases. I am told by the
police, which are not brought to Court.

When the police go and see the parents,
they ask at once under what conditions it
happened, and the reply is that it possibly
happened only in the presence of the child.

Of course, tile police cannot go any fur-
ther with the case unless they can bounce the
person accused into pleading guilty. In many
eases the criminal does confess that he was
the party, and gives the excuse that he was
'very drunk and did not know what he was
Oioing. But that only happens with a few
of these criminals; the great majority of
them know that if they keep their mouths
shut they are absolutely safe. Unless such
legislation as this Bill is passed the cases
will go on increasing, and in a much worse
ratio. So I nay again that the House has
to decide whether we will take the risN
under the precautions of the Bill or whether'
we shall leave a free field to these crimiA
nals.

Question put and passed.

Bill read a second time.

In Committee.

Mr. Marshall in the Chair, lion. N. Kee-
nani n charge of the Bill.

Clause 1-agreed to.

Clause 2-Amendment of Section 101:
Mr. WATTS: I move an amendment-
That the proposed proviso be struck out with

a 'view to inserting another proviso.
The present proviso is the real amendment
prroposed by tgo Hill. 'The offences to)
which MY proviso refers are set out ir,
paragraph 11 of Section 66 of the Policel
Act and in Sections 183, 184, 187, 188,' 189,
203, 315 and 328 of the Criminal Code, and
the Committee will see that these cover the
ground which it was intended should be
covered by the member for Nedlends, to
whom I am indebted for having been good
enough to discuss the matter with me be-
fore I ventured to put my amendment on
the notice paper. Should any further ex-

planation be required, I shall try to give it
when the question comes up.

Hon. N. KEENAN: I regret I cannoti
accept the amendment. My reason is that
I cannot see that a judge is any better
equipped to decide the question of whether
a child is capable or not than is an ordin,
ary trained magistrate. If it were a matter
of law, undoubtedly a Supreme Court
judge is infinitely better equipped to deter-
mine it, but this is not a matter of law.

The Premier: It is a matter of credibility
of witnesses. The judge would be better
than the magistrate.

Hon. N. KEENAN: Does the Premier
thik u judge is better equipped 9

The Premier: Yes.
lon. N. KEENAN: How often does a

j1.udge have to deal with the credibility of
a witness9 The magistrate does so every
day.

The Premier; No, in half the eases tried
by a magistrate there are hardly any wit-i
nesses at all.

Hon. N. K(EENAN: Before a police
magistrate?

The Premier: Yes.
Hon. N. KEENAN: Does the Premier

mean in cases where a plea of guilty is en-
tered?

The Premier: I mean eases in which just
a charge is made.

Hon. N. KEENAN: I presume the Pre-
mier means where there is no dispute about
the matter?

The Premier: Yes.
Hon. N. KEE NAN: Of course, there

would be no question of evidence when a
plea of guilty was entered. A judge would
only have to deal with credibility of wit
nesses in nisi prius and on the occasions
when lie takes Criminal Court sittings.

The Premier: A judge would go more
deeply into the matter than would a magis-
trate. Judges often recommend that wit.
nesses be prosecuted for perjury. Magis-
trates very seldom do that.

Hon. N. KEENAN: I do not always ap-
prove of everything that judges do. I am
satisfied that a magistrate would be far
more likely to say whether a person is tell-
ing the truth or is not telling the truth
than a Supreme Court judge would be.

The Premier: The crimes dealt with by
the lower court are not so serious as those
dealt with by the Supreme Court.

Hon. N. KEENAN: All these cases up
to the present are, and I daresay in the
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future will be, summary jurisdiction eases.
Can the Minister inform me whether there
have yet been any cases by indictment?

The M12inister for Justice. There has been
an odd one.

Hon. N. KEENAN: I am not in touch
with these cases, so I cannot say. I know,
however, that all the cases mentioned by
the Minister were summnary jurisdiction
cases beard by a magistrate. The amend-
ment now before the Committee no doubt
has some considerable merit and I am
obliged to the Leader of the Opposition for
the mnanner in which he Put his case. It
seems to me, however, that it is preferable
to allow a magistrate to deal with this class
of witness and I therefore oppose the
amendment.

Hon. W. D3. JOHNSON: I feel inclined
to ag-ree with the views expressed by the
member for Nedlands. 'We can only under-
stand the amendment by considering the
proviso to be inserted in lieu, and we must
realise that that proviso will create diffi-
eiilties. I am beg-inning to wonder whether
I am ever in order, but I sug-gest to the
Leader of the Opposition that if he inserts
the proviso which he proposes difficulty
will be experienced in a hearing when a
judge of the Supreme Court is called in.
You, Mr. Chairman, have already pointed
out the difficulty of the measure extending
into the remoter parts of the State. I1 be-
lieve that the Bill as printed would be moret
suitable in that regard than the amendment.
Assuming that we accepted the amendment
as framed, if a case happened in Some re-
mote part the child and its representative
would have to come down to the judge for
an interview and then return to the magis-
trate. That would be a task for the child
and an expense to others. The preamble
to the main part of the amendment is al-
-ready covered by the broader view taken
in the drafting of the measure by the mem-
her for Nedlands. I do not think any in-
justice will be done as suggested by the
member for Brown Hill-Ivanhoe whose
argument I could not follow. The Bill as
drafted will be effective to the extent that
it wilt give greater cnvuragcment and as-
sistance to those who have to detect crimes
of this kind and will not do injustice to
those arrested as a result of police investi-
gations. I oppose the amendment.

Mr. McDONALD: I am impressed with
the difficulty of meeting a very serious

situation and at the same time preventing
the conviction or even the prosecution of
an innocent man. The Leader of the Op-
position is to be thanked for having sug-
gested an alternative amendment, but para-
graph 2 of the amendment, referred to by
the meniber for Guildford-Midland, seems
to mec to raise even more difficulty than the
Bill itself. Apart from the difficulty mea-,
tioned by the member for Ouildford-Wid-
land concerning the bringing of a child to
Perth from a remote part of the State,
what does the amendment meant Pre-
sumably the child is to be brought to the
judge's room accompanied only by a guard-
iafl or parent.

Hon. W. D3. Johnson: Or a legal adviser.

Mr. McDONALD: Yes, possibly, though
that is doubtful because, if one legal ad-
viser went, the legal adviser for the defence
would want to be present. When the child
is brought before him, the judge knows
nothing at all about the ease beyond what
is contained in the charge. He will not
bear the evidence of the other witness or of
witnesses for the defence, and iii such cir-
cuinstanees. will have to set out to discover
whether the child is reliable or not.

Mr. Watts: Are there likely to be any
other material witnesses in eases of this
kind?

Mr. McDONALD: The Leader of the Op-
position has corrected me. There would
not be any other witnesses for the prose-
cation, hut there would be evidence for the
defence and it seems to me that the credi-
bility of the child could best Fe tested by
the magistrate who hears the whole cast
and who hears the child's evidence against
the background of the circumstances and
the evidence for the defence. Having in
h is mind all the factors in the ease and
all the testimony he comes to a conclusion
as to what credence he can give to the
child's evidence. I admit there may be b,
question as to how far a magistrate would
he obliged to determine the credibility of
the child's evidence before hearing evi-
dence for the defence. That may be a,
requirement before he calls upon the de-
fence to answer the ease for the prosecu-
tion, hut it does appear to me'that a judge
would be in a somewhat difficult position in
interviewing a child and finding out by
some sort of questioning how far it is truth-
ful ar~d it does not seem that be would be
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really in such a good position as would be
the magistrate himself.

Mr. WATTS: The point made by the
member for West Perth is that the judge
would be in a worse position than the
magistrate. I think the hon. member
rather overlooked the fact that the magis-
trate would not require to hear the evi-
dence of the defence unless he had come to
the conclusion that there was a case for the
defendant to answer and, as far as I can
see, he would never be able to come to that
conclusion until the question of the credi-
bility of the child or the acceptability of the
evidence had been tested. So at the time
when the application of this Act, if it be-
came one, was under consideration, neither
the magistrate nor the judge would have to
concern himself with what evidence the de-
fence was going to give. The only question
that would have to be considered at that
particular time would be whether the
child's testimony should be accepted or
not. It is clear that there could be no
other evidence for the prosecution which
the judge would be called upon td consider
because the only other material evidence
worth calling wvould be evidence in corro-
boration and if there is evidence in corro-
boration, this Bill, when it becomes an Act,
will not apply.

The member for Nedlands, in opposing
the amendment, said he thought a magis-
trate was just as competent to deal with this
matter as any judge of the Supreme Court.
That may he the case in some rare in-
stances. A number of magistrates in this
State do not comply with the requirements
laid down by the member for Nedlauds.
First of all, there are the magistrates who
are in the nature of Government Residents.
Many of them are medical practitioners
with little if any knowledge of the law and
without the daily practice, if there be daily
practice, to which the member for Nedlands
referred. Then we have special magistrates
who do not come under these headings. bo
we may Rolbmit a large percentage of these
eases in various parts of the State to pei
sons not qualified either by training, ex-
perience or practice, to arrive at conclu-
sions as to credibility of testimony, or
many other legal questions, if we do not
accept some such proposal as is contained
in the amendment.

We do know that judges of the Supreme
Court, if not regularly engaged in assessing
The credibility of witnesses in criminal

caseb, are at least constantly engaged in
assessing the credibility of testimony in
civil cases. They are in constant practice
and are men who, as a general rule, are
particularly careful in their methods of
dealing with testimony and its acceptance.
They are men-and I use the word without
the least derogatory intention-who are es-
sentially shrewd in their handling of wit-
nesses and the evidence given by them. I
ala sorry to add that I have seen instances
where I could not say as much for magis-
trates, who did not possess either the judi-
cial temperament or the qualifications or
training for the duties they have to under-
take. There ma-y be cases where difficulty
will be experienced in getting an order of
a judge of the Supreme Court, but it will
he the duty of the prosecution, which in
most cases will be the police or the Crown
Law Department, to take Peery means
proper and to pay the necessary expenses
of seeing that the law is complied with
and a conviction obtained. We do not hesi-
tate to bring a criminal 200 or 300 miles to
the Criminal Court to be dealt with.

I would be agreeable to amending this
proposal to enable country districts to
receive better consideration than is sug-
gested here. But if we are going to have
a judge of the Supreme Court, the,, either
the judge must he taken to the criminal or
the criminal sent to him. I do not mind
which the Crown Law authorities decide
to do. Uncorroborated testimony of this
kind must be submitted to the highest judicial
authority in the State in order to ensure, as
far as possible, that no innocent person is
convicted and, at the same time, that each
guilt ,y person, although he may have used
means to evade his punishment, will he con-
victed, and that is why I have brought for-
ward the amendment.

The MINISTER FOR JUSTICE: We
should be very cautious in this matter. I
have listened to my three friends opposite
and I feel, as far as the magistrates arc
concerned, that the stipendiary magistrates
would be most reliable. They would recog-
nise the credibility of evidence submitted by
a child of tender years. But I am afraid
that perhaps our special magistrate has an
obsession in the direction of looking after
little girls, and he would probably allow the
imagination of those small persons to in-
fluence his views so that we might have un-
just convictions recorded.
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lHon. N. Keenan: Strike out the special
magistrate if you like.

The MINISTER FOR JUSTICE: I do
not want to strike out -any magistrate. We
should take the precaution of having a
Supreme Court judge, who is a highly re-
sponsible man. A magistrate would not be
willing to take the responsibility of accept-
ing the uineorroborated evidence of such
young children. The Supreme Court judges
are highly trained and highly responsible,
and live in an atmosphere of security. This
amendment vitl ensure legal protection for
any innocent person. I agree with what the
Leader of the Opposition has said and, to
an extent, with the remarks of the members,
for Nedlands and West Perth. I am anxious
to deal with these terrible people who com-
mit these awful crimes. We want to pro-
tect our youth, hut we have to be careful.
We must not leave any loopholes whereby
'wrong can be done not only to one man hut
to the whole of his family as well. I can
go no further than to accept the amend-
mieat of the Leader of the Opposition, which
is one of caution. The other day when we
wvanted to give the judges more discretionary
power than they possess, the member for
Kedlands said, "No." Here we must he
even more careful. It would be terrible if
anyone were unjustly convicted under thiq
measure. I support the amedment which,
to a certain extent, protects both the young
children, and also innocent persons.

Mir. CROSS: I move-
That progress be reported.
Motion put and negatived.

MXr. CROSS; In view of the many warn-
ings that we ought to exercise care, morok
consideration should be given to this matter.
A child of eight would be capable of under-
standing the nature of an oath, whereas
there are cases on record of children of
three or four having made mistake;, proof
of which has been forthcoming later. I
know of a case which was framed by a
woman through a "Shirley Ternpie." The
case 'was dealt with by a special magistrate
and the man served some months in prison,
but afterwards the mother confessed to a
neighbour what she had done and was
hunted out of Victoria Park. This might
happen to any man. A child up to five years
of age is very impressionable and might
casily make a mistake. I shall oppose not
only the amendment hunt also the Bill. I
wish to proteet children as much as does any

member, but in doing so we should not set
aside a basic principle of British justice
that a defendant must he proved guilty be.
fore being convicted. I would not vote for
a Bill which might lead to one inniocent mni
being imprisoned.

Hon. N. KEENAN: I ask members, who
is in a better position to decide the credi-
bility of an infant which, in law, covens
everyone up to the age of 21, a magistrate
who sits every day in eourt and exercises-his
judgment every day, or a judge who does
not have to exercise his judgment nearly so
oftenI I should say that a teacher would
unquestionably be the person likely to be
most accurate in his judgment of a child,
but of course we cannot bring tcachers into
this matter. Next in order I would place
the magistrate and then the judge.

The Minister for Justice: The amendment
is only a secondary precaution.

H1on. X. KEENAN: It would not be a
precaution if, as I believe, a judge is not a-;
good a Per-son to determine the credibility
of a child as is a magistrate. We are talk-
ing of police magistra tea, trained men, not
justices of the peace. The amendment
would not be workable. Imagine a ease be-
ing reported to the police and the only evi-
dence being that of a child. The police
might; come to the conclusion that the child
was telling the truth. Then they would
have to get the parents to agree to the child's
being taken before a judge. A judge would
have to be available and he would not al-
ways be available. Then the child would
have to be taken into the Supreme Court
and questioned by the judge and if he came
to the- conclusion that the child understood
the truth and would tell the truth, only then
could the offender be taken before a magis-
trate. That would not be 'workable in the
country districts, and even in the city it
would he almost impossible to give effect to
it. I ask members to exercise commonsense
and support the clause, which is a workable
provisionD. If the Minister wishes to con-
fine these eases to hearing hy police or sti-
pendiary magistrates, I have no objection.

Amendment put and a division taken with
the following result:

Ayes
Noes

M1ajority fo

15

r .. .. 5

71$ --
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Mr.
Mr.
Mr.
Mr.
Mr.
M.
Mr.
Mr.
Mr.
Mr.

Mms
Mr.

'Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Herry
Co vsricy
Cross
Hawke
Hill
Hoar
Holman
Kelly
Leahy
Lealie.

Os rdeil-O liver
Fox
Graham
J. Heaney
Johnson
Keenan
McDonald
McLarty

AvES;.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

NOES.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Noise.
Perkins
Seward
Thorn
Trial
Watts
Willoock
Wise
Withers
Donor

Miliingto
Needham
North
Smith
Willmot
Wilson
W. Hegn

Amendment thus passed.

Mr. WATTS: I move an amen
That the following proviso be

in lieu of the proviso struck out:
Provided that upon the hear

charge against a person of ai
under-
(a) paragraph (11) of Secti

six of tile Felice Act,
(h) any of the Sections one

and eighity-three, one bun
eighty-four, one hund'
eighty-seven, one hund
eighty-eight, one hund
eighty-nine, two hund,
three, three hundred an
and three hundred and
eight of the Criminal C

alleged to have been committe
presence of or against a child
years, the testimony of a child
evidence under the provisions
Section my be held to he sut
warrant a conviction without a
evidence ia corroboration havi:
called in support of such testi
either of the following eases, ti
say-
(i) When the hearing of such

before a judge of the
Court sitting with or wv
jury, and the judge
that tile testimony oft
is sufficient for the purp
conviction without corre
as aforesaid; or

(ii) When the hearing of suet
is before justices or a ma
and a judge of the
Court, on the ex parts
tion of the party who
child as a witness and af
self questioning the child,
empowers the justices
magistrate aforesaid to ac
evidence of the child with,
rohoration, and the jus
the magistrates act Seern

Hon. W. D. JOHNSON: I mov~
'That progress be reported.

The CHAIRMAN: The hon. member
cannot move to report progress as 15 min-
utes have not elapsed between his motion
and the last division.

Motion ruled out.
Mr. SMI1TH: I would like some explana-

tion of the last paragraph of the amend-
(Teller.) meet. What is to be the procedure? Is

the hearing of the case in the first place to
nstart before justices or a magistrate? Then,

apparently, on the ex parte application of
the party who calls the child as a witness a

eySupreme Court judge is to be brought into
(Teller.) the business, and is to decide whether the

justices or the magistrate should accept or
reject the evidence which the judge himself

dmret- may have approved or disapproved. The
inserted Judge, having made an examination of the

-child and obtained such evidence from the
lag of a child as he can, may then by order em-

ofne power the justices or the magistrate to ae-
)f it- cept the evidence of the child; and

1892; or apparently the justices or the magistrate,
hundred even after the judge has so ordered, can

dred and r-eject the evidence. Why all this unwieldy
red and prceue? Why take the ease to the jus-
red and tices or the magistrate in the first instance?
red and Why not let the judge deal wvith the ease
d fifteen, and dispose of it instead of referring it to

twenty- the justices or the magistrate?
dine- Mr. WATTS:- The member for Brown

of tender Hill-Ivanhoe his explained the matter very
who gives nicely. Quite clearly it does not require any

of this further explanation from inc. But the hon.
Icentt member's great difficulty seems to arise

ag bee from the words "on the ex parte applics-
mony in tion of the party who calls the child as a
hat is to witness." Thus the hon. member will under-

cagisstand that the child has to appear before
Suaremis justices or a magistrate, and that subse-

ithout a quently the order of a judge is sought.
considers The order is to be obtained before court
he child proceedings commence.
'beo a Hon. N. KEENAN: In order to clear up

the matter, referred to by the member for
hcharge Brown Hill-Ivanhoe and the Leader of the
gistrate, Opposition, I propose with your leave, Mr.
Supreme Chairman, to move to strike out the word
applies- ,"calls" in line 4 of the paragraph and then

calls the
'ter hin,- to move for the insertion of the words ''in-
by order tends to call.'' An, I correct in so moving
or the at this Stage?
cept the The CHATIMAN: Yes.
Lout coy-
tices or lHon. N. KEENAN: T mov--
rdingly. That the amendment be amended by

striking out in line 4 of paragraph (ii)
8- the word ''calls'' with a view to inserting

other wvords.
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The PREMIER: With all due respect to
whoever drafted this proposed proviso, iii
my opinion it is most difficult to under-
stand. It would be better to report pro2'
gress, so that the Committee may have a
chance of ascertaining exactly what is
meant. In the meantime something more
satisfactory might be evolved.

Progress reported.

House adjourned at 10.5 p.m.
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The SPEAKER took the Chair at 4.30
p.m., and read prayers.

QUESTIONS (8).

VETERINARY PRACTITIONERS.
As to Shortage.

Mr. WILLMIOTT asked the Minister for
Agriculture:

(1) in view of the serious shortage of
veterinary practitioners in the dairying dis-
tricts of the State, are any arrangements
being made to overcome this difficulty?

(2) Can the services of veterinary prac-
titioners be Supplemented. by a more ex-
tended syste'm of lec-tures. and demonstra-
(ions in the dietriets concerned?

The MINISTER replied:-

(1) and (2) The Department of Agri-
culture is endeavoutring to fill staff vacancies
for veterinary officers, and if successful may
be able to extend demonstration work, hut

will not undertake work normally carried
out by private practitioners. The present
depleted staff cannot undertake any further
duties.

MWETROPOLITAN MILK ACT.

A6 to Producers' Represent atise on
Board.

MT. MeLARTY asked the Minister for
Agriculture:

(1) Has he noted that 108 producers
liensed under the Metropolitan Milk Act
for No. 1 zone, area entitled to elect one mem-
ber of the hoard, whereas 262 licensed pro-
ducers in No. 2 zone have only the same
representation on the boardI

(2: Will he give consideration to an al-
teration of the zone areas in order to secure
approximately equal numbers of licensed
producers in each zone?

The MINISTER replied:
(1) Yes.
(2)" Yes, if such alterations are found to

be warranted after rclpresentations have
been made by the producers concerned.

NATIVE SETTLEMENTS.

As to Allegations of Unsatisfactory
Conditions.

Mr. DONEY asked the Minister for the
North-West:

(1) Has his attention been drawn to re-
cent Press reports dealing with charges by
the Anglican Synod and other bodies in re-
spect of what is alleged to be such a break-
down of efficient control at certain named
native settlements in this State where condi-
tions are spoken of as appalling and as
resembling a brothel?

(2) Having regard to the disquieting
nature of these charges will he inform the
Houise either-

(a) that the charges are untrue; or
(b) that they are true; or
(c) that he has insufficient information at

present, but will order-or has
already ordered-the necessary in-
vestigation to be made with a view
to a report to Parliament upon the
position?

(3) If the charges, in his opinion, are
untrue will he supply supporting evidence?

(4) If true, what corrective action is
proposed?
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